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THERE’S NO LONGER A WARM CHAIR 
By the Kitchen Stove 


Granppa never worried about old-age 
dependency. He knew that there would 
always be a warm chair by the kitchen stove 
and three square meals a day as long as he 


lived. 

But today, we can’t count on living with 
our children when we get old. There’s no 
spare bedroom in a three room apartment; 
no place for a chair beside the efficient range; 


no chores to make us feel that we’re earning 
our keep. 

There are, however, plenty of nice places 
to live, if we have the money. 

The logical way to make sure of a comfort- 
able and dependable retirement income—for 
ourselves and for those who entrust the care 
of their insurance to our hands—is by means 
of a Travelers Retirement Endowment policy. 


THE TRAVELERS 


The Travelers Insurance Company 
The Travelers Indemnity Company 
The Travelers Fire Insurance Company 
The Charter Oak Fire Insurance Company 
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., ARE definite advantages in organizing corpora- | 
tions under the Delaware Law. These advantages, 5) =a 


j CHECK BOOKLETS DESIRED 
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OD 1 “PROFITS TO YOU— 

Using Corporation Ser- 

vice Company for Organ- 

izing Corporations in Del- 
aware 


is 2 ‘Forms for Organiz- 


ing Delaware Corpora- 
tions. ' 


and the efficient services rendered by Corporation Service 
Company are well worth investigating. — 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 
the booklets you desire, cut or tear out the coupon, 
and mail to the address below. The booklets will be 
sent to you by return mail. 
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Corporation Law."’ 
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Any Kind of Court What type of court bond do you re- 
. quire? The U. S. F. & G. organization 
Bond Without Delay offers almost every conceivable type 
—Anywhere of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F. &G. agent with power to issue 
court bonds and other judicial bonds 


at a moment’s notice. 


Wi Sol & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 








Originators of the Slogan: 


** Consult vour Agent or 


Broker as you would your Home Office: BaLTrmore 
Doctor or Lawyer 
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CURRENT EVENTS 


Board of Governors Holds 
Meeting in Washington 


HE Board of held its 

May meeting in Washington from 
May &th to 10th with all members of 
the Board in attendance. Much of its 
time was occupied with the considera- 
tion of routine, administrative matters 
and the completion of final arrange- 
ments for the coming annual meeting. 
Of particular interest to the members 
generally, is the program for the As- 
sembly which will include addresses by 
the General Counsel of the National 
Labor Relations Board and the Wages 
and Hours Administration and consid- 
eration of the reports of two important 
committees, the Special Committee on 
the Bill of Rights and the Special Com- 
mittee on Survey of Sections and Com- 
mittees. ; 

The report of the latter Committee, 
Chairman is Frederick H. 
Stinchfield, former president of the As- 
sociation, recommends the abolition of 
thirteen standing and special commit- 
tees of the Association and the creation 
of one new section. It is expected that 
this report containing, as it does, in 
addition to the foregoing recommenda- 
tions, an excellent survey of the work 
of the will precipitate 
lively debate. 


Governors 


whose 


Association, 


The Board received the report of the 
judges in the Ross Essay Contest and 
iscertained by reference to the numbers 
m file that the winner this year is Pro- 
fessor Malcolm McDermott of Duke 
University School of Law. Publication 
yf the prize-winning essay in the cur- 
rent issue of the Journal was authorized. 

Approval was given to the proposed 
act submitted by the Conference of 
Commissioners on Uniform State Laws, 
entitled Uniform Absence as Evidence 
of Death and Absentee’s Property Act. 
It will be recalled that at the January 
meeting of the House of Delegates, a 
recommendation of the Board was 
dopted referring this act back to the 
‘onference for study and re- 
port. The the 
of the adoption by the Conference of the 
suggestions made to 


Board 


further 
present draft is result 
it by the sub-com- 
mittee of the 


The Section of Criminal Law re- 
ported progress toward the enactment 
by Congress of legislation authorizing 
the Supreme Court to promulgate uni- 
form rules of procedure in criminal 
causes comparable to those adopted last 
year pertaining to civil actions. 

The Section of International 
Comparative Law met in Washington 
on May 10th and adopted certain reso- 
lutions which will be reported to the 
House of Delegates at the San Fran- 
cisco meeting. The Council of the Sec- 
tion of Judicial Administration also held 
a meeting and the chairmen of a num- 
ber of the Sections and standing and 
special committees were present in 
Washington and reported upon the work 
of their groups to the Board. 


and 


Winner of Ross Essay 
Prize for 1939 


HE Ross Essay Prize for 1939 has 

been won by a representative and 
distinguished member of the profession, 
in the person of Malcolm McDermott, 
of Durham, North Carolina, has 
been a Professor of Law at Duke Uni- 
versity since 1930. Before that, he had 
engaged actively in the general practice 
of law for seventeen Knox- 
ville, Tennessee, and had been President 
of the Tennessee Bar Association in 
1920, as well as a member of the Ameri- 
can Bar Association since 1920. 

The prize awarded under the will of 
the late Judge Erskine M. Ross, of 
California, devoted friend of the Ameri- 
can Bar Association, amounts this year 
to $3,000. The certificate of award, with 
the check, will be given to Professor 
McDermott at the Annual Meeting of 
the Association, in San Francisco, on 
July 13th. The subject in this year’s 
competition was: “To What Extent 
Should the Decisions of Administrative 
Bodies Be Reviewable by the Courts.” 
Ninety-two essays were submitted this 
year, and their authors included many 
well-known lawyers, jurists, and teach- 
ers of law. This year’s committee to 
read the the 
award was composed of Judge Jesse C. 


who 


years in 


essays and recommend 
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Adkins, of the United States District 
Court for the District of Columbia; Pro- 
fessor Edwin M. Borchard, of the Yale 
Law School; and Ex-Judge William L. 
Ransom, former President of the Ameri- 
can Bar Association. 

The winning essay upon a most timely 
subject is published in this issue of the 
JOURNAL. 

Malcolm McDermott is a native of 
Tennessee. He received his A.B. de- 
gree from Princeton University in 1910 
and his law degree from Harvard in 
1913. Engaged in the active practice 
of law in his native State from 1913 
to 1930, he was Dean of the College 
of Law at the University of Tennessee 
from 1920 to 1930, President of the 
Tennessee Bar Association in 1920, 
member of the State Democratic Execu- 
tive Committee of Tennessee from 1928 
to 1932, and Democratic Presidential 
Elector in Tennessee in 1928. 

Since 1930, he has been a Professor 
of Law at Duke University. In 1936, 
he was Visiting Professor at the Uni- 
versities of Kracow and Warsaw, in 
Poland. He is serving on the Com- 
mission for Revision of Laws of North 
Carolina Relating to Estates, and is a 
member of the North Carolina Bar As- 
sociation and the Tennessee Bar Asso- 
and of the American 
since 1920. 


ciation, 3ar 


Association 


Economic Survey of Detroit 
Bar 


HE economic welfare of the pro- 

fession, locally considered, is the 
subject of a recent study and report by 
a special committee of the Detroit Bar 
Association. It recommends that a sur- 
vey be made of all lawyers engaged in 
the Detroit metropolitan area to deter- 
mine all relevant facts, and that the 
next committee give special study and 
consideration to a program of public 
relations, the establishment of legal 
service and legal reference bureaus, the 
desirability of public defenders, the 


creation of a placement bureau and cer- 
tain cooperative economic measures. 
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Bar Libraries in Smaller 
Cities 


HE urgent need for 
fi the smaller cities 
by both lawyers and law librarians who 
attended the meeting of the Carolina 
Law Library Association held at the 
Law School of Duke University, Dur- 
ham, North Carolina, on April 7th. It 
was the consensus of opinion of those 
present that the pooling of efforts on 
the part of the lawyers in such com- 


bar librar ies 


was stressed 


munities would not only obviate need 


less duplication and expense but would 
make possible the creation of good 
working libraries for the use of all 


practitioners, 

\ special committee was authorized 
to prepare and distribute 
drafts of lists of books suitable for 
North Carolina bar libraries costing ap 
proximately $2,000, $3,000 and $5,000 
respectively. 

Mr. Donald S. 
Supreme Court Library, Raleigh, North 
Carolina, elected 
Miss Lucile Elliott, Librarian, 1 
School, University of North | 


reelected secretary-treasurer 


tentative 


Gardner, Librarian, 


was president and 
aiWw 
irolina, 


was 


West Virginia Begins Ser- 
ies of Legal Institutes 


HE first of a 
tutes was held 


series of legal insti- 


under the direction 
of the Committee on Legal Institutes 
of the West Virginia Bar Association, 


acting in conjunction with the Clarks 
burg Bar Association, on May 5th, at 
Clarksburg. An 


out-of-town lawyers was drawn from 


attendance of fifty 


widely separated parts of the state, as 


far south as Charleston, and as far west 
as the Ohio River. 
Registration under the direction of 


Rupert A. Sinsel, Esq., of Clarksburg, 
was made between 1:00 and 3:00 P. M 
at the Waldo Hotel 
opened by an invocation by Dr. Nelson 
H. Thorn, followed by opening remark 
by the chairman, Robert T. 


The meeting was 


Donley, of 


Morgantown. ‘The subject for discus 
sion was “The Trial of Negligence 
Cases,” upon which Charles J. Schuck, 


sq., of Wheeling, lectured first, pre 
senting the matter from the standpoint 
fol 
\. Ritz, 


the 


of counsel for the plaintiff Chen 
lowed a lecture by Hon. Harold 
of Charleston, a former member of 
Supreme Court of Appeals, 
the subject from the standpoint of coun 
sel for the defendant 
then opened for general discussion and 


discussing 
The meeting was 


suggestions relating to future institutes 

At 6:30 P. M. a dinner 
the Waldo Hotel, attended by approxi 
mately Mr. J. C. Mc 
Manaway, President of the Clarksburg 


was held at 


125 lawyers. 


Bar Association, was toastmaster. Fol- 
lowing remarks by Mr. Donley, upon 
the purposes of the institute, an address 
upon the subject of “The New Federal 


Rules of Practice” was delivered by 
Hon. Harry Watkins, United States 
District Judge for the northern and 


southern districts of West Virginia. 
Sincere enthusiasm over the success 

of the first institute 

pressed, and the Committee plans to 


was widely ex- 
proceed immediately with arrangements 
for the institute to be held 
the part of the state within 
the next two months. The peculiar geo- 


second in 


southern 


graphical situation of the state necessi- 
tates the holding of the 
northern and sep- 


meetings in 


southern sections 
arately. 

Committee members, and President 
William G. Stathers, of Clarksburg, ex- 
pressed the opinion that much had been 
accomplished at the first institute, and 
believed that future institutes would 
greatly benefit by the experience gained 
in planning and holding the first one. 


Arkansas Supreme Court 
Acts Under Recent Con- 


stitutional Amendment 

HE Arkansas of 

April 24, gives the action of the 
Supreme Court of that state 
of the 
Constitution 


Democrat, issue 
in pursu- 
the 


make 


amendment to 
authorizing it to 
rules governing the professional con 
“While it is evident 
that we did not get everything we asked 
for,” writes Mr. Howard Cockrill 
Little Rock, by of comment, 
are greatly pleased with the results, and 


ance recent 


duct of lawyers. 


of 


way “we 


the Association at its annual meeting 
last week passed a resolution compli- 
menting the action of the Court. We 
did not get our integrated bar: the 


Court assumed appellate instead of orig- 
inal the dues 
$3.00 


and were 
of the 
other hand, the Canons of Ethics were 


jurisdiction; 
made $1.00 instead On 
adopted in toto, and trial by jury of lay 
men was abolished.” 

Following is the newspaper's account 
of the action of the Court: 

“The Arkansas Court di- 


vided today, four to three, in the adop- 


Supreme 


tion of rules and regulations governing 


professional conduct by attorneys in 
the state as provided by Constitutional 
\mendment 28 adopted by the voters at 
the general election last November. 
“Ten rules to control practicing law- 
yers were announced by the court in a 
Chief 
Justice Griffin Smith and Justices Frank 
G. Smith, E. L. McHaney and J. 
Holt. A _ dissenting 


declared that 


majority statement signed by 


»ea- 


born statement, 


which some of the rules 





‘violate the constitution of the state and 


the statutes, and in other instances, are 
unjust,’ was issued by Justices Basil 
Baker, T. M. Mehaffy and T. H. 
Humphries. 

“The rules embodied the code o! 
ethics of the American Bar Associa 
tion. 

“A committee of seven lawyers will 
be appointed by the Supreme Court 
within a few days, one from each con 


gressional district, to serve the appellate 


court in enforcement of the rules. 


“The committee of seven will investi 


gate all complaints of professional mis 
conduct presented on affidavit Trials 
ot accused attorney would be before 
either the circuit chancery courts, 


nts in writ- 
of the 


which the ac 





without jury. Such compl: 


ing would be either 


courts in the district in 


cused attorney resides, or in which the 
alleged offense was committed. At least 
20 days’ notice shall be given the at 
torney before trial \ppeal to the Su- 
preme Court is granted under Rule 4. 

“A license fee of $1 is assessed 
against all practicing lawyers annually, 
the fee for 1939 being due July 1, and 
each year thereafte1 January 1 to 
defray expenses for enforcement of the 
court’s rules, 

“Members of the committee on com- 
plaints and grievances will be paid 
travel and hotel, postage, communica 
tion, stationery and incidental ex 
penses.”” 


Oregon Bar Plans for Stop- 


over Visitors 


HE Board of Governors of 


appointed a 


the Ore 
Bar has commit 
look 
lawyers who visit Portland en 
to the Annual 
American Bar Association 
This cor 


much heat Ing 


gon 


tee to after the entertainment of 


route 
ol the 
at San Fran 
appre 


from lawyers 


or from \Meeting 


, 
Cisco. would 
ciate very 


who plan to stop over in Portland so 


that it may greet them on arrival and 
look after their entertainment while { 
there. 

Portland has a great many attrac 
tions, including the world-famous Co 
lumbia River Highway, the Bonneville 
Dam, and perpetual snow peaks within 
less than an hour's rid By way of 
sports it can offer golf, fishing and j 
skiing. It will be very helpful if pros- 
pective stopover visitors will let the 


chairman know when they are coming 


and how they can be contacted 


The chairman of the committee is 
Austin F. Flegel, Jr., and his address 
is 909 American Bank Building, Port- 


land, Oregon. 
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Washington Letter 


Session’s End Not in Sight 


URRENT estimates of when the 
present, that the first, session 
of the 76th Congress will end are of 


approximately equal and of very slight 


value as to their accuracy. Some of 
those members who also belong to the 
American Bar Association are regret 


onclusion that Con 


fully reaching the 
urn before July 15th 


gress will not ad 


ind therefor« will be unable to 
attend the As s Annual Meet 
ing at San Francisco the week of July 
Oth. 

In several respects it seems that the 
work of Congre has been stepping 
along at a good clip; and then you will 


effect that final ad 
delayed for this o1 
The 


never can be foretold 


hear remarks to tl 
journment is being 
that more or less political reason 


end of a session 


by viewing the work which is uncom- 
pleted because much of that would not 
be completed no matter how long the 
session might tinue; and it takes the 
grand rush at the very end, with its 
threatened log and filibusters, to 
force decisions many controversial 
easures which robably never could 


be finished if unlimited time were avail 
able for their consideration. 

The prevalence of air-conditioned 
quarters, no doubt, has its effect upon 
what might be called a recent inclina 
tion of Congress to remain in Wash- 
ington during a part of the summer 


weather. Previously the near-certainty 
that one or more of the more elderly 
members would succumb to the continu- 
ous heat and humidity of our Chesa 


peake weather furnished justification 


for hastening the end of a congres 
sional session Vherefore, this cor- 
respondent will not challenge any state- 
ment which says that the end of this 
session will occur at some time in Au- 
rust. 


Criminal Procedure Rules 
Hearings recently were concluded on 
the bill, H. R 


Court of the United 


4587, to give the Supreme 


States authority to 


prescribe rules of pleading, practice, 
ind procedure witl respect to proceed 
ings in criminal cases prior to and in- 


cluding verdict, or finding or plea of 


guilty. This would apply only to the 
federal courts. The hearings were con- 
ducted by a subcor ttee of the Houses 


judiciary Committee but, because of 
the importance of the bill and their pet 
sonal interest full 
sat with them 

Among the witnesses 
half of this measure 


T, Vanderbilt, Pre 


in it, the committee 
appearing in be- 
Mr. Arthur 
sident of the Ameri- 
and former 


was 


Judicature So 


can lety 


President of the American Bar Associa- 
tion. Mr. Vanderbilt explained that 
this bill now before Congress would ex- 
tend the rule making power in criminal 
cases similarly to what already has been 
done in common law and equity. He 
observed that this method simplifies the 
procedure much more than can possibly 
be done under a statutory and 
that the arguments as to the need for 
rules of civil procedure in law and 
equity apply with even greater force in 
this field of criminal law. 

Mr. Vanderbilt further observed that 
i many states the system of criminal 
procedure is more backward than has 
been the case with civil procedure. He 
recounted that there is a movement in 
ten or twelve of the states to adopt as 
their rules of civil procedure the rules 
laid down by the Supreme Court for 
the federal courts; and he expressed 
the belief that such rules as may be 
adopted for criminal procedure will set 
an example that will be most helpful 
in the administration of criminal mat- 
ters throughout the country. 

Major Edgar B. Tolman, at his ap- 
pearance before the committee, 
plained the difference between 
cedural rules and the substantive law, in 
the process of showing that legislation 
of this character does not trespass upon 
the functions of the Judiciary. He noted 
that the bill provides for laying down 
no rules of human conduct; but that it 
deals only with the matter of how law- 
suits shall be tried. 

Major Tolman recalled that the 
method of making the Federal Rules of 
Civil Procedure was a democratic one; 
that the Supreme Court called into ex- 
istence a committee of fifteen men to do 
the drafting and other preliminary 
work; and that this committee sent to 
the several United States District 
Judges a request that they form com- 
mittees in each district to make sug- 
gestions as to what should be and what 
should not be in the rules. Upon re- 
ceipt of these suggestions, the committee 
prepared a tentative draft of the pro- 
posed rules, sending copies thereof to 
every District Judge, to every district 
committee, to all the bar associations, 
and to every one else who applied for 
them. or three more tentative 
drafts sent out before the final 
draft was submitted to the Court, ap- 
proved by the Court, and then submitted 
to Congress. 

It was stated by Major Tolman that, 
in his travels over the country attend- 
ing upon institutes and meetings for dis- 
cussion of the Rules of Civil Procedure, 
in effect since September 16, 1938, he 


code ’ 


ex- 
pro- 


Two 
were 





found no community in which the bar 
was not enthusiastically in favor of the 


rules. Other witnesses who appeared 
before the congressional subcommittee 
were: Alexander Holtzoff, Assistant 
Attorney General; Brien McMahon, 
until lately Assistant Attorney General 
in charge of the Criminal Division of 
that office; Otto Gresham, Attorney, of 
Chicago, contra; James J. Robinson, of 
the Indiana Law School, Chairman of 
the Criminal Law Section of the Ameri- 
can Bar Association; Sylvester C. 
Smith, Chairman of the Association's 
Special Committee on Proposals A ffect- 
ing the Courts of the United States; 
and William Denman, 
California, United States Circuit Judge. 

The corresponding bill in the Senate 
is S. 1283, which has been referred to 
the Judiciary Committee and then to a 
subcommittee of which Senator O’Ma- 
honey, of Wyoming, is Chairman. No 
hearings have been held on this bill 
and none is scheduled. 

Judicial Administration of Courts 

The Senate has just passed its bill, 
S. 188, to place within the Judiciary 
branch of the government the adminis- 
trative machinery for the federal courts. 
Cong. Rec. (5-19-39), Vol. 84, p. 8171. 
The remarks of Senator Ashurst, whose 
name the bill bore, ran partly in this 
“T am in such a high state of 
telicity over the passage of this bill 
that I cannot easily remain quiet. Per- 
mit me to congratulate the Senate Com 
mittee on the Judiciary, and particularly 
the submittee which considered this bill. 
It breaks new ground, and I believe for 
years to come it will remain a monu- 
ment to their assiduity and their dili- 
gence.” 

The Senate subcommittee had held 
full hearings on the bill, the transcript 
of which was published, and the com 
mittee’s report was Senate Report No. 
426. A careful effort has been evident 
throughout the committee work in both 
Houses to get the bill in the best pos- 
sible shape for final passage. The corre 
sponding bill in the House is H. R 
2973. It is understood there will be 
forthcoming in the near future the re 
port of the subcommittee of the Judici 
ary Committee of the House. 

Some of the features of the committee 
hearings on the House bill are here in 
dicated. Judge John J. Parker, Senior 
Judge of the United States Circuit 
Court of Appeals for the Fourth Circuit, 
described a yearly conference 
had been held in his circuit, composed 
of five states, to which they invited all 
the United States District Attorneys, 
all the Attorneys General of the states, 
and the Presidents of the bar associa- 
tions of the circuit, requesting also that 
the associations appoint five delegates 

(Continued on page 536) 
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TO WHAT EXTENT SHOULD THE DECISIONS OF 


ADMINISTRATIVE BODIES BE REVIEWABLE BY 
THE COURTS? 





Essay Which Received the Award in 1939 Contest Conducted by the American 
Bar Association Pursuant to Terms of Bequest of the Late Judge Erskine M. Ross 


By Matcotm McDermott 


Professor of Law, 


KEY to the practicable answer to this question 

is implicit in a statement by Mr. Justice Bran- 

deis in his separate opinion in a recent case in- 
volving court review of an administrative adjudication : 
“The supremacy of law demands that there shall be 
opportunity to have some court decide whether an errone- 
ous rule of law was applied; and whether the proceeding 
in which facts were adjudicated was conducted regularly.” 
As here indicated, the 
question is one of supremacy 
and, at the same time, one of 
policy in limiting that suprem- 
acy. In making answer thereto 
we are put to the task of de- 
ciding for the future, on the 
basis of sound considerations 
of policy, how far the tribunals 
labeled “courts,” which derive 
judicial powers from our 
written constitutions, should 
assume a position of suprem- 
acy over the rapidly multiply- 
ing host of administrative 
agencies, which in the main 
derive their powers from the 
legislature. Obviously, we are 
not bound by the present state 
of the authorities, modes of 
procedure, or trend of enact- 
ments, nor are these of any 
moment here except insofar as 
they may shed light on the 
problem involved and indicate 
a safe path for the future. The 
conclusions reached herein 
may call for changes in the ex- 
isting law, both statutory and 
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This idea carried into literal application places 
judicial bodies in a position of complete supremacy in 
the field of adjudicating rights. No other bodies can 
supplant them, nor preclude their passing on all the 
questions incident to the judicial functions vested in 
them. As well pointed out by Dean Landis, such a 
view nullifies administrative adjudications except as 
they may serve to enlighten the courts which must later 
hear and determine de novo.* 

Dicey’s sweeping state 
ment certainly is not in accord 
with present practice, nor was 
it accurate when written some 
thing over fifty years ago. For 
generations courts have been 
saying, and they continue to 
say, that there are limits to 
their power to review admin- 
istrative determinations.‘ 
Whether such limitations are 
purely self-imposed, whether 
they proceed from an interpre- 
tation of our written constitu- 
tions, or whether they derive 
from legislative enactments 
deemed to be valid, are like- 
wise questions beside the 
point. 

What we here seek is a 
sound guiding principle for 
courts, legislatures and execu- 
tives in the molding of the law 
in this difficult field. In this 
quest we shall assume the con- 
tinued existence of those es- 
tablished basic rules of our 
constitutional system as ex- 
conti . pressed in bills of rights and 
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judge-made, but that is be- 
side the point. 

In Anglo-American jurisprudence “supremacy of 
law” has long been regarded as fundamental in the 
proper administration of justice. Dicey’s oft quoted 
passage undertakes to explain the orthodox meaning 
of the phrase: 

“We mean, in the first place, that no man is punish- 
able or can be lawfully made to suffer in body or goods 
except for a distinct breach of law, established in the 
ordinary legal manner before the ordinary courts of the 
land.””2 








1. St. Joseph Stockyards Co. vs. United States, 298 U. S. 
38, 84 (1936). 
2. Dicey, Law of the Constitution (8th ed. 


1923), p. 183. 
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other constitutional guaranties. 
These are not likely to be discarded even for the sake 
of administrative development, though present interpre- 
tations may be modified. 

It must be apparent that in our organized system 
for dispensing justice there is nothing magic in the 
term “court of law,” nor can there be anything inher- 
ently inimical in the term “administrative body.” 
Originally, one or the other set of words might have 
been selected to designate a tribunal of either type. 
The same may be said of the word “judge” and the 
words “administrative officer.” All of these are but 


3. Landis, The Administrative Process (1938), p. 124 
4. For an early case, see Easton vs. Calendar, 1 Wendell 

















454 AMERICAN Bar ASSOCIATION JOURNAL 











convenient designations of instrumentalities designed 
to protect human rights and to promote the welfare 
of society. 

It is true, however, that in the growth of our legal 
institutions certain well-defined characteristics have 
come to mark and to differentiate these two classes of 
tribunals as they are now generally known. Each has 
its weaknesses and each its peculiar merits. The two 
exist today separately, side by side, just as once did 
courts of law and that tribunal of the king’s chief ad 
ministrative officer, the Chancellor. The patent differ 
ence is that, whereas the Chancellor undertook in some 
degree at least to override and to supplement the func- 
tioning of law courts, the present situation is one 
wherein courts of law are doing somewhat the same 
sort of thing with respect to administrative boards. 
That the two systems may later coalesce, as did law 
and equity, is a possibility too remote to offer a solu 
tion for the immediate problem. Generations were re 
quired in which to develop the Chancellor’s jurisdiction 
into the science of equity which could be merged into 
law. It will require a longer period in this complicated 
modern world to work out any systematized concepts 
that might be termed administrative jurisprudence, 
when the agencies involved are necessarily heterogene 
ous in character and in purpose.* Meantime the exist 
ing situation must be reckoned with. 

In considering the scope that should properly be 
accorded under the present state of affairs to court 
review of administrative adjudications, the nature of 
these two kinds of tribunals must first be scrutinized. 
As already mentioned, each possesses its peculiar at- 
tributes. 

The term “court”? connotes a tribunal which is: 
impartial, open to all alike who seek redress therein, 
presided over by one or more jurists learned in the 
law, removed from the passing pressure of politics and 
prejudice, governed by more or less fixed principles in 
arriving at its decisions, bound by the rule that no 
final adjudication is to be made until after due notice 
to all the parties with opportunity for a full and fair 
hearing. Under the American constitutional system, 
we have further come to regard courts as the ultimate 
arbiters of the meaning of the law, and particularly of 
that law embodied in written constitutions, even to 
the extent of passing on the validity thereunder of acts 
by all other branches of government. 

On the other hand, the term “administrative body’ 
signifies an authority or body composed of one or more 
officials and which is designed: to carry on certain of 
the business of government, to dispense certain services 
or privileges accorded by government, to regulate certain 
public callings, to promote the general welfare through 
police regulations, to determine rights of individuals in 
certain cases where a strong social policy is involved, to 
use a varying degree of discretion in arriving at decisions 
and, often, to proceed without being bound by some 
of the so-called technical procedure of law courts. Such 
bodies are conceived of as being staffed by men who, 
if not so at the outset, are deemed to become some 
thing of experts in their particular fields; frequently 
they are commissioned by the statute under which they 
function or by the complexion of the authority appoint 
ing them, to exercise their powers in accordance with 
a pre-determined policy. 

The advantages on the si 


le of courts may be said 





5. “It is impossible to find and apply rules and 
principles in the administrative field similar to those said to 
exist in the common law and statute law fields.” O. R. 
McGuire, Federal Administrative Action and Judicial Re- 
view, 22 A.B.A. Journal, 495 (1936) 











to lie in the independence of these tribunals, the fixity 
of rules applied uniformly in all cases of a given type, 
expert knowledge of the law applicable to each case, 
and fairness of the procedure followed which insures 
due notice and opportunity to be heard. The disad 
vantages are delay, cumbersomeness, lack of expertness 
on the part of both judge and jury in the matter of 
fact finding in complicated fields, and especially the 
inherent limitations on a court’s functioning, in that 
(1) it must await the coming of a litigant to set its 
processes in motion, (2) its decrees operate in general 
only on the parties before it, which fact in turn tends 
to limit a court’s perspective, and (3) it is confined, 
except in extraordinary cases, to ad 
spect to past happenings. 

The advantages incident to administrative boards 
are promptness of action, a possible combination of 
legislative, executive and judicial functions thereby pro 
moting effectiveness and making possible the preven 
tion of future harm, expert handling of particular 
classes of cases by men skilled therein, the use of dis 
cretion which permits of the development of a defined, 
social policy based on a broad perspective, and inde 
pendent initiative without the necessity of intervention 
by a litigant. The well-recognized disadvantages per 
taining to administrative action are the tendency toward 
arbitrariness, lack of legal knowledge, susceptibility to 
political bias or pressure, often brought about by un- 
certainty of tenure, a disregard for the safeguards that 
insure a full and fair hearing, and a dangerous com 
bination of legislative, executive and judicial functions. 

By the foregoing summary it is not meant to imply 
that all the features, advantages, and disadvantages 
enumerated are to be found in every tribunal of the 
types described. These are but the outstanding char- 
acteristics that are common and which have come to 
be regarded as typical. As such they will serve as a 
basis for our further consideration of the subject. 

Administrative boards have undoubtedly become 
an essential part of our legal system.® ‘The numerous 
factors that have led to their coming need not here be 
reviewed. The significant point is that they do pos- 
sess attributes which render them indispensable. Those 
attributes have been set out above in the list of advan- 
tages peculiar to such bodies. At the same time it must 
be borne in mind that administrative tribunals have 
their inherent weaknesses and defects, the more pro 
1ounced of which have likewise been enumerated. 

With these considerations clearly in mind, we are 
now in position to state the broad general principle 
that should govern in formulating a policy of court 
review of administrative adjudications. It is here sub 
mitted that such review should be limited so as not to 
destroy the peculiar benefits of administrative action, 
while it should be extended so as to remedy the weak- 
nesses of such action. To state it otherwise, court re- 
view should obtain only at the points where admin- 
istrative action is defective and where court action is 
effective, in the functioning of our governmental sys 
tem. Insofar as administrative action can fulfill its 
need, thereby supplementing and fortifying our legal 
system, there should be no occasion for court review, 
except at those points where judicial tribunals can make 
a superior contribution. 

While this may seem to be a nebulous and ephem- 
eral doctrine, it is basically sound, as will more clearly 
appear when it is hereinafter applied to the various 
types of cases. 

6. See Address of Chief Justice Hughes, New York 
Times, February 13, 1931, p. 18. 
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In the further discussion of the problem it will be 
assumed that administrative boards have been set up 
and will continue to be set up in those situations where 
the nature of the circumstances involved calls for trib 
unals possessing peculiar advantages over courts, as 
already outlined. It seems obvious, therefore, that the 
functioning courts in relation to these bodies should 
be so regulated as not to destroy those advantages which 
ought to be accorded full play, but rather to serve as 
a check and safeguard against the inherent disadvan 
tages of such tribunals. 

Again it must be emphasized that we are not here 
primarily concerned with what statutes do provide on 
this subject, nor with what the courts have done in 
respect theret We seek to find what should be pro- 
vided, and what should be done, as a guide for the 
legislative ftsman and for iudges as well.? 

Within the limits of this article it is not possible 
to apply the doctrine of limited court review as formu- 
lated herein to all the different kinds of administrative 


boards known to our law. Nor would such an attempt 
prove helpful with respect to boards as yet unborn. 
On the other hand, broad generalization cannot be in 
dulged in, for the subject matter is too diverse for 
wholesale treatment. It is possible, however, as some 
writers have well observed, to group administrative 
boards into classes depending on the general nature of 
the functions they have to perform. While there exists 
no general agreement on the details of such classifica- 


tion, the following may be adopted as a logical and suit 
able one: 


1. Bodies set up to function in situations wherein 
government offering some gratuity, grant or special 
privilege 

2. Bodies set up to function in situations wherein 
government is seeking to carry on certain of the actual 
business of government. 

3. Bodies set up to function in situations wherein 


government performing some business service for 
the public. 

4. Bodies set up to function in situations wherein 
government eeking to regulate business affected with 
a public interest 
5. Bodies set up to function in situations wherein 
government seeking under the police power to regu- 
late private business and individuals. 

6. Bodies set up to function in situations wherein 
government is seeking to adjust individual contro 
versies because of some strong social policy involved. 

It is clear that with respect to all of these types 
of administrative bodies there are certain questions 


which should always be open to court review. The 
first of these logically, whether a particular board is 
authorized by the statute creating it, to do what it has 
assumed t lo. This presents the problem of ultra 
vires, and generally is a question of law in that it calls 
for an interpretation of the statute under which the 
board functior It should be the province of judges, 


who are experts in the interpretation of statutes, to 


7 Asa ng ¢ xample of the fact that there is no cer- 
tain legislative policy on this question of court review, see 
the new Food, Drug and Cosmetic Act, 21 U. S. C. A. sec. 
371 (Supp. 1938) which provides for broad court review of 
general regulations which can be adopted only after public 
notice and hearing and only where there is some supporting 
substantial evidence This apparent change in legislative atti 
tude toward administrative action was adopted by Congress 
despite the Supreme Court’s recent holding in Pacific State 
30x and Basket Co. vs. White, 296 U. S. 176 (1935), to 


the effect that general administrative regulations, being legis 
lative in charact 


need not be supported by findings. 








pass on such a question.* This is peculiarly necessary 
when it is observed as a fact that there exists a natural 
tendency on the part of administrative boards in their 
zeal for the cause they serve, to go further in their 
activity than the statutes authorize.’ <A similar right 
should, of course, be vested in the courts to determine 
the constitutional validity of any act by an adminis 
trative board even though it may be authorized by 
statute. Here again is involved a pure question of law 
which properly should be passed on by those expert in 
the construction and application of constitutional pro- 
visions. 

A more difficult situation is presented where a 
valid statute gives the administrative board jurisdiction 
to act only when certain facts shall have been found 
to exist. This sort of mixed question of law and fact 
may arise with respect to many of the types of boards 
above classified. We are confronted with the prob 
lem of whether the court, expert in the law, should be 
permitted to review the facts found by the adminis 
trative body which is deemed expert in the determina- 
tion of facts within that particular field, simply because 
the question of jurisdiction is raised. Since there are 
different factors involved depending upon the type of 
administrative board concerned, the consideration of 
this problem is postponed until the various types are 
considered separately. As has well been pointed out 
by an astute critic of the entire subject, it will not suf- 
fice to attempt to draw a hard and fast line between 
questions of law and questions of fact, in this matter 
of delimiting court review, since such a line cannot 
actually be drawn, as evidenced in this instance by 
what must be termed a mixed question of law and 
fact.'° 

A question nore analogous to the one first stated 
arises where, on the face of the record of the admin- 
istrative action involved, it affirmatively appears that 
some rule of law has been ignored or misapplied. Here 
again, is an appropriate place for court review of the 
administrative action, since this is the feld in which 
the court rather than the administrative body is pecu 
liarly skilled. It should be noted that we do not here 
include that class of cases wherein merely the effect 
of the administrative action is claimed to amount to an 
invasion of the complaining party’s rights under the 
constitution; the consideration of such cases is like 
wise temporarily postponed. But it should at the same 
time be noted that there is here included that large 
group of cases where administrative action involves 
the finding of certain facts and it affirmatively appears 
in such record as is required, that there is no substan 
tial evidence to support the findings arrived at. This 
clearly presents a question of law, for a finding without 
substantial evidence is contrary to law, and the subject 
is properly one for court review on the grounds above 
stated. 

It is submitted, therefore, that court review of all 
administrative action should be permitted with respect 
to the kinds of questions of law indicated, not because 
they are questions of law, but because courts are better 


8. Some early opinions have gone so far as to state that 
the court will not review an administrative officer’s inter- 
pretation of the law under which he acted. Riverside Oil Co 
vs. Hitchcock, 190 U. S. 316, 324 (1902). This and similar 
cases might be explained on the ground that the method of 
review invoked was an application for a writ of mandamus, 
which may account for the courts use of broad language in 
declining to review administrative discretion 

9. A recent illustrative case is, Jones vs. Securities and 
Exchange Commission, 298 U. S. 1 (1936). 

10. See Dickinson, Administrative Justice and the Su 
premacy of Law, p. 54 ff. (1927) 
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qualified to pass thereon than are administrative boards, 
and because the ordinary handicaps incident to court 
action do not prevent courts in such cases from per- 
forming the valuable service of keeping administrative 
action within its proper bounds and indicating general 
rules for future procedure that will tend to protect 
against administrative aggression and error. 

The debatable ground is that embraced within the 
domain of fact. The tendency has been to make findings 
of fact, by certain types of boards at least, conclusive 
on the courts where such findings are required and if 
they are sustained by any substantial evidence when a 
record of the evidence is necessary. Here, again, dif- 
ferent factors are involved with respect to the different 
types of boards, and this matter will be discussed under 
the separate headings. It must be said in behalf of 
courts that they have been quite ready to apply the 
rules of conclusiveness by way of self-imposed restraint, 
and have shown little disposition to invade the field 
except where they have felt constrained to do so in 
exceptional cases.‘ It will not do, however, broadly 
to assert that there should be no review on questions 
of fact. Such a position leads to unfortunate results 
as hereinafter shown. 

When Mr. Justice Brandeis used the latter part 
of the language quoted at the outset, saying that 
supremacy of law demanded that court review should 
be confined in part to deciding whether the proceed- 
ing in which facts were adjudicated “was conducted 
regularly,” he had reference, undoubtedly, not only to 
the requirement that the administrative board must 
function in accordance with statute law, but also that 
those requirements of notice and hearing essential to 
due process must be observed in the cases where notice 
and hearing should be accorded. It goes without say- 
ing that notice and hearing are not essential to the 
validity of all administrative action, any more than 
is fact finding, and hence these requirements of regu- 
larity will be considered in their proper place under 
the several types of boards considered. 

We are now in position to consider specifically 
the six types of administrative boards as above de- 
fined, with a view of determining the extent to which 
court review should be allowed as to each, aside from 
the general power of review on the kinds of questions 
of law already shown to be applicable to all such boards, 
applying the guiding principle heretofore laid down. 

1. Bodies set up to function in situations wherein 
government is offering some gratuity, grant or special 
privilege. Examples of such administrative authorities 
are those dealing with pensions, land grants, unemploy- 
ment compensation, and the like. 

a. Discretion. In these situations the citizen is ordi- 
narily an applicant, without right other than that cre- 
ated by the statute setting up the board to admin 
ister it. Here it would seem that the exercise of dis- 
cretion by the board should be final unless clearly ille- 
gal or, what amounts to the same thing, capricious, 
fraudulent or arbitrary. These administrative authori- 
ties are peculiarly adapted to the functions to be per- 
formed, giving continuous and expert attention to these 
particular types of cases. Courts can make no con- 
tribution of value in a separate judgment on the facts. 
Hence, there should be no review on mere questions 
of fact. Questions of jurisdictional facts may and do 
arise in such cases, as where the Land Department 
undertook to determine that certain lands were above 








11. Thomas Reed Powell, Political Science Quarterly, 


XXVIII, p. 47 (1913). 












high water mark and hence subject to government 
patent which was granted.** The contention was made 
that the land involved lay below this mark, and thus 
was raised a so-called mixed question of law and fact. 
Assuming that the administrative authority has erred 
in its judgment on such issue of fact, is there any as- 
surance that a court may not err? Of course, if the 
case be one where the authority has acted wholly with- 
out lawful warrant, then it would seem that an error 
of law has been committed and the matter should be 
subject to court review on that ground.** But on the 
mere allegation of mistake or erroneous adjudication 
in some detailed determination, even though it ab- 
stractly relates to jurisdiction, the finding of the ad- 
ministrative authority is as likely to be correct as is 
that of a court. Government is a party in interest 
merely to dispense bounty to individuals. It is not 
going too far to say that individuals shall be bound by 
the judgment of administrative officials commissioned 
by government for this purpose. 

b. Notice and Hearing. It cannot successfully be 
urged that notice and hearing are essential to due proc- 
ess in cases before such boards. Since government is 
dispensing gratuities it may do so on such terms as it 
sees fit. Therefore, when the statute is otherwise com- 
plied with, the proceeding is “regular” even though 
the individuals interested have not been accorded these 
features of a court proceeding. Thus there exists no 
occasion for review on this ground. 

2. Bodies set up to function in situations wherein 
government is seeking to carry on a part of the busi- 
ness of government. Examples of such administrative 
authorities are those dealing with taxation, customs 
duties, draft, control of public officers, matters of state, 
immigration, and the like. 

a. Discretion. In all such cases government is the 
direct party in interest, engaged through its executive 
officers in carrying on the business essential to its very 
existence. When that business is being carried on pur 
suant to lawful authority, there is no ground for sub- 
stituting the judgment of a court for the judgment 
of those charged with the duty of administration. Here, 
again, courts as such can make no superior contribu- 
tion by their decisions on the facts. Courts have long 
since recognized this in the tax and customs cases, 
holding that they will not interfere with the valuations 
fixed by the administrative authorities.'** Undoubtedly, 
injustice is done by erroneous valuations, but the court 
is quite as likely to err as is the assessing body experi- 
enced in such matters. A somewhat similar answer 
applies in the raising of armies, appointing and remov- 
ing of public officers, and in so-called matters of state. 
We have here arrived at the very heart of executive 
discretion. It was for this work that the executive 
branch of government was created, and courts should 
not assume to interfere except in the clearest cases of 
illegality wherein, of course, would be raised a ques- 
tion of law. The immigration cases belong under this 
heading, for it is part of the business of government to 
determine who shall be admitted to this country. It 
may be said that no expert knowledge is required in 
finding the fact of the place of an immigrant’s birth, 
and yet it is a finding logically committed to immigra- 
tion officials. Congress has gone so far as to provide 
that such findings when made by these adminis- 
trative officials shall be conclusive, notwithstanding 





12. Knight vs. United Land Association, 142 U. S. 161 
(1891). 

13. Newhall vs. Sanger, 92 U. S. 761 (18 

14. State Railroad Tax Cases, 92 U. S. 57 
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it is essentially a jurisdictional fact, and the Supreme 
Court upheld this statutory exclusion of court 
review.’® It is submitted that this provision and 
holding are in accord with sound policy. Courts can- 
not add anything of value here. All of these situa- 
tions are more or less directly related to the very main- 
tenance of government. Prompt and efficient action are 
called for. There is no basis for turning over each case 
to a judicial tribunal for the working out or applica- 
tion of some settled rule. Administrative action is the 
appropriate type. The business of government must 
be carried on effectively, even though a court might 
disagree with the conclusions reached by those charged 
with the duty of acting on the facts before them. 

b. Notice and Hearing. Since these boards are 
functioning in that realm of necessarily arbitrary pow- 
ers of government, it seems clear that there is no re- 
quirement of notice and hearing for the individuals 
affected, unless, of course, statute expressly so pro- 
vides. This statement may be qualified in the immi- 
gration cases, since there a degree of personal freedom 
is involved, but even here the formal requirements in- 
cident to court procedure should not be rigidly en- 
forced, for “prompt and vigorous action” is contem- 
plated, as stated by the Supreme Court in one such 
case.*® This seems sound, because all such vital execu- 
tive action should be unhampered as far as possible. 
The tendency of later Supreme Court decisions in im- 
migration cases has been to review where a fair hear- 
ing has been arbitrarily denied the immigrant,” and it 
may well be that a demonstrated tendency toward arbi- 
trary action on the part of immigration officials makes 
necessary court review in this particular kind of case. 


3. Bodies set up to function in situations wherein 
government is seeking to perform some business service 
for the public. Examples of such administrative au- 
thorities are those dealing with the post office, publicly 
operated railroads, power and water works, and other 
public utilities conducted through governmental 
agencies. 

a. Discretion. It must be observed that in such 
situations government has a monopoly enforced by law 
(as in the case of the post office) or one which nat- 
urally results when government enters a particular 
business field (as in the case of T.V.A.). In all such 
cases there is opportunity for official oppression. If 
the administrative authorities are to be left free to 
conduct these businesses according to their personal 
judgments, then the public is at their mercy. This is 
a field in which administrative action is on a steady 
increase. To treat executive discretion as binding may 
well result in creating an intolerable situation wherein 
all the evil influences of political activity may come into 
play. Here the courts, by their very nature, can safe- 
guard the public interest against the inherent weak- 
nesses of administrative authority. It is submitted, 
therefore, that in this class of cases, the discretion of 
officials working for government in the field of private 
business should be subjected to the same degree of 
judicial review as is applied to private public utilities 
hereinafter considered. Rates must be reasonable, rules 
and regulations must be reasonable and reasonably en- 
forced, and discrimination must be prevented. 

b. etice and Hearing. Where an individual or 
group of individuals is directly affected by a ruling of 
the administrative authorities here being considered, it 


1 United States vs. Ju Toy, 198 U. D. 253 (1905). 


16. Yamataya vs. Fisher, 189 U. S. 86 (1903). 
7. Kwock Jan Fat vs. White, 253 U. S. 454 (1920). 












would seem that notice and hearing ought to be re- 
quired except in a few cases where prompt action is 
essential. A ruling of the Postmaster General may 
spell ruin to a legitimate enterprise which is made to 
suffer without even an opportunity to present its side. 
On the other hand, there are cases where clear and 
palpable fraud may be consummated unless a fraud 
order may be issued without an hour’s delay; in such 
instances notice and hearing would nullify the very 
purpose of the order. With respect to other govern- 
ment operated utilities, it seems that no notice and 
hearing should be required as a prerequisite to the issu- 
ance of general rules and regulations, these being in 
the nature of legislative acts. However, where the 
ruling is not general, but is directed solely against one 
individual or one special group of individuals, then 
“regularity” would seem to require notice and hearing. 
The direct interest of the individuals thus affected 
should be safeguarded by court review on this vital 
point, for the same reasons stated above in regard 
to administrative discretion in such cases. 


4. Bodies set up to function in situations wherein 
government is seeking to regulate business affected with 
a public interest. EExamples of such administrative au- 
thorities are the well known public utility commissions. 

a. Discretion. Regulation of public utilities, in 
order to be effective, should allow of an exercise of 
discretion not subject to court review where there is 
any substantial evidence to sustain the findings of the 
board. This applies to rates (subject to later qualifi- 
cations), service and discrimination. In this field all 
the beneficial attributes of administrative action are 
called for. Continuous expert attention is needed, leg- 
islative as well as quasi-judicial action is necessary for 
the laying down of rules governing future conduct, 
promptness of action is essential, the working out of 
a policy based on a broad perspective is highly desir- 
able, and the ability to act without the necessity of a 
complaining party is of utmost importance. To permit 
court review of administrative discretion in this type 
of case and to allow a court to substitute its view for 
that of the commission adds nothing of value, but de- 
stroys all the salutary effects of administrative control. 

We now approach the most difficult problem in the 
entire field which is presented when a utility complains 
of a rate that has been established by a commission, 
upon the ground that it is confiscatory and hence un- 
constitutional. The utility is entitled to a reasonable 
return on the value of its property devoted to the busi- 
ness. To deny it such a return, being forced as it is 
to continue to render service to the public, is construed 
as virtual confiscation of its property contrary to due 
process. Shall the court be permitted to review this 
controversy as one based on a question of law, or shall 
the rate and the valuation on which it is predicated be 
sustained as a finding of fact if there be substantial evi- 
dence to support the commission’s action? The con- 
troversy revolves around the question of “value” in 
such a case, and whether it be one subject to review 
because of the constitutional implications involved. It 
is the doctrine of the United States Supreme Court 
that in such a case the court will review the evidence 
and determine according to its own judgment what is 
a proper valuation. This holding of the Supreme 
Court has been severely criticized..* The gist of the 
reasoning behind the holding is stated by Chief Justice 





18. Ohio Valley Water Co. vs. Ben Avon Borough, 253 
U. S. 287 (1920). St. Joseph Stock Yards Co. vs. United 
States (supra). 

19. Landis, op. cit. supra, p. 128 ff. 
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Hughes in the St. Joseph Stock Yards case: “But to 
say that their findings of fact may be made conclusive 
where constitutional rights of liberty and property are 
involved, although evidence clearly establishes that the 
findings are wrong and constitutional rights have been 
invaded, is to place those rights at the mercy of admin 
istrative officials and seriously to impair the security 
inherent in our judicial safeguards.” It is submitted 
that this reasoning is sound. Granted that courts are 
not experts in valuation, that delay and expense will 
he entailed bv a re-valuation, and that some of the 
heneficial effects of rate regulation may be lost, still 
there is here a basic principle of constitutional right 
involved, and on this a court should pass, even though 
a question of fact is at the bottom of the inquiry. The 
insist that this 


critics, including Mr. Justice Brandeis,” 
holding of the court means according to the finding o 
an expert board less weight than is given to the find 


ing of a jury in the ordinary cas¢ There are several 
answers to this objection. One appears in the report 
of the Special Committee on Administrative Law of 


the American Bar Association submitted in 1936, where 


it is pointed out that the institution of the jury sprang 
from a desire to have issues of fact passed on by “inde 
pendent umpires even further removed from control 


] 


by the Executive than were judges.”’*’ In keeping with 


such a policy, it 1s no ground for objection that less 
weight is given to an administrative finding than is 
ordinarily given to a jury’s vé rdict Another answer 


is that merely because “valuation” is a question of fact 


should not preclude court review Even Mr. Justice 
Brandeis, in his opinion already referred to, admits 
that review should be had on the constitutional ques 
tions of notice and hearing wheré such are essential 
to due process, and yet whether notice was given or 


whether a hearing was had may well be a pure ques 


tion of fact in a particular cast The vital nature ot 
these questions, wrapped up as they are in the deter 
mination of constitutional rights, demands that court 


review be allowed even though the inquiry involves an 
intricate question of fact. It is better here to sacrifice 
some of the benefits of administrative action than to 
preclude the courts from safeguarding constitutional 
rights. It may even be said that what in substance 
is here being determined by the courts is whether an 
erroneous rule of law has been applied in the regu 
latory process in the form of a confiscatory rate. 

bh. Notice and Hearing. In the promulgation of 
regulations and rates for the future, it may be said that 
a utility commission acts legislatively, and it is usually 
conceded that notice and hearing are not requisite to 
the constitutional validity of purely legislative action 
such reasoning must be 


f 


However, the application ol 
limited to situations where the action of the adminis 
trative body applies generally and to a large number 
of persons for whom notice 1s impracticable. In the 
nature of things regulations of public utilities are in 
large measure personal, for there are few duplications 
of these services in a given territory. It follows that 
notice and hearing are generally practicable. Since a 
ate being considered will 


particular regulation or 1 
directly affect the rights and property of the utility in 
the territory involved, it comports with a proper sense 
of “regularity” that the one or several against whom 
the action about to be taken is directed should receive 





due notice with an opportunity to be heard, and such 
20, St. Joseph Stock Yards Co. vs. United States (supra), 


eo 


p. id. 


91. 61 American Bar Assn. Reports, p. 730 (1936) 








is the present law.?* Nothing of value 1s lost in admin- 
istrative action, if this requirement be imposed, while 
n by insisting 





the courts can make a valuable contributi 
that these essentials shall characterize the proceeding. 
There is no such urgency involved in the matter of 
rates, service regulations and discrimination orders as 
to warrant discarding these features of “regularity.” 
It follows that court review should here be p¢ rmitted 


to insure their being observed. 


5. Bodies set up in situations wherein \ overnment 
iy id 2 ] ’ li : = h Anan) in , ] te 
is seeking under the police or other power lé regulate 
private business and individuals. | xamples of such 


administrative authorities are those dealing with health, 
licensing, unfair competition, building operations, nui 
sances and a host of other matters affecting general 
welfare. 

a. Discretion. The need for administrative action 
in these cases is clear, particularly promptness of action, 
etion without being 


t 


coupled with an exercise of disct 
bound by general rules, all of which we 
acterizes this type of authority. On the other hand, 
such bodies are usually staffed by petty office hold- 
ers at whose hands the individual citizen may likely 
find himself subjected to a species of tyranny Such 
officials are judges of their own actions, frequently 
keeping no record of their proceedings and not subject 


lave seen char- 


to the public scrutiny generally visited upon the more 
important administrative tribunals. In an effort to 
solve the vexing problem of how far the exercise of 
discretion by such boards should be subject to court 


review, it has been suggested** that 
be considered: (1) those which require expert knowl- 
ge, (2) those which require summary action, and 
) those which require neither. There may ¢ xist vari- 








ed 
(3 
ous combinations of the three. 

Illustrations of boards functioning in the first of 
these situations are to be found in the cases of con- 
demnation of non-perishable goods, and the licensing 
of practitioners in the learned or tec! nical professions. 
Here scientific knowledge is required, and in this the 
administrative authority is expert while the court 1s 
not. In such situations the discretion of the board 
ought not to be disturbed when there 1s any substan- 
tial evidence to support its conclusiot reached in good 
faith on the facts before it. To substitute a court’s 
view for that of the board would obviously result in 
positive harm. The court can make no contribution 
of value in the circumstances. 

Similar reasoning applies in the class of cases 
where summary action is required, as where quarantine 
regulations are invoked, or perishable food is destroyed. 
To resort to court action, or to permit court review 
of such administrative discretion, either before or after 
action is taken, would nullify the very purpose of the 
statute. Courts by their nature are not fitted for these 
tasks. Whether an individual injured by erroneous 
exercise of discretion in such instances ought to be 
compensated out of the public treasury, is a question 
to be considered in some other place. For this inquiry 
it is sufficient to point out that the paramount benefits 
to the community of administrative action in such cases 
preclude allowing court review of the administrative 
discretion exercised, even at the cost of suffering by 
one or more individuals who may be harmed thereby. 

In the third situation where neither expert nor 





92. Interstate Commerce Comm. vs. L. & N. R. Co., 227 
U. S. 88 (1913). 
23. Dickinson, Administrative Justice and the Supremacy 


of Law, p. 253 (1927). 
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summary action is required, the need for administrative 
action is not dominant, and the court can make a val- 
uable contribution in a review of the facts to the end 
that oppression and injustice shall not result. Delay 
will do no harm, the processes of the court are suited 
to the inquiry, no question of general policy is involved. 
In fact, the most likely need is for protection of the 
individual against misguided, ignorant or oppressive 
administrative action.** Such cases arise under many 
modern statutes establishing licensing authorities for 
common non-technical occupations, and those authoriz- 
ing administrative abatement of nuisances. In these 
and similar instances the affected party should have the 
right to show the actual facts to a court and obtain 
its judgment thereon, because of the recognized likeli- 
hood of injustice being perpetrated by over zealous or 
biased administrative officers. 

What has just been said does not apply to a regu- 
latory body such as the Federal Trade Commission, for 
with respect to that type of body an entirely different 
situation does exist. The Federal Trade Commission, 
for example, is an authority of high standing, naturally 
subject to public scrutiny, functioning much like a 
court, and presided over by officials of recognized abil- 
ity who naturally become experts in the matter of trade 
practices and the results thereof. No reason can be 
discovered for authorizing court review of such a body’s 
conclusions on questions of fact. No court can add 
anything here except to substitute its own view for that 
of the Board, and as heretofore pointed out when such 
is the bare result court review should be denied. 

b. Notice and Hearing. Court review ought to 
be accorded in most of these cases on the matter of 
due notice and hearing in behalf of the party affected 
by such police and other regulations. Generally such 
regulatory action is directed against one individual or 
a small group of individuals, and thus notice and hear- 
ing are feasible. Liberty of action and property rights 
are being curtailed, and it is of the essence of justice 
that the party thus affected be afforded a fair hearing. 
Thus the courts can here by the process of review ren- 
der the service of insuring the recognition of these 
rights. The only qualification of this view is to be 
made in the situations where summary action is essen- 
tial. Here notice and hearing would result in render- 
ing nugatory the regulation sought to be imposed. Be- 
cause of the strong need for police regulation in such 
cases, notice and hearing should be dispensed with, 
and accordingly court review on such ground denied. 

c. Legislative Action. Much of this type of police 
regulation is by way of rules or regulations governing 
future action and promulgated under general statutory 
authority to fill in the gaps. As indicated elsewhere 
such rules of a general nature are properly regarded 
as legislative in character and do not have to be sup- 
ported by evidence nor made after notice or hearing, 
hence there should be no court review on these grounds. 
Where the effect of the regulation is to deprive the 
complaining party of some legal right not subject to 
being thus taken away, it is evident that in such case 
a question of law, either statutory or constitutional, is 
being raised and hence court review is proper under 
the general rule already dealt with. Of course, a situa- 
tion may be encountered, as may have been the case 
with respect to the new Food, Drug and Cosmetic Act 
already referred to, where administrative legislative 
regulations affecting large interests engaged in inter- 








24. See Goodnow, 41 American Bar Assn. Reports, p. 256 
(1916) 





state commerce are regarded as of such consequence 
that court review thereof is provided for. Obviously, 
this is the unusual case, and can be justified only on 
the ground that the magnitude of the private interests 
involved demands the added protection of judicial 
review. 

6. Bodies set up to function in situations wherein 
government ts seeking to adjust individual controversies 
because of some strong social policy involved. Exam- 
ples of this kind of administrative authority are those 
dealing with workmen’s compensation and labor re- 
lations. 

a. Discretion. Such administrative bodies sit more 
nearly in the position of a court than do any of the 
others heretofore considered, since they undertake in 
large part at least to determine controversies between 
individuals. The justification for injecting adminis- 
trative authority into these private controversies is be- 
cause something more is involved than the mere claims 
of the contesting parties. Society is materially inter- 
ested in the prompt, efficient and expert settlement of 
such controversies, for obvious reasons unnecessary here 
to mention. This is a sound policy and one that the 
constituted authorities should be permitted to work out 
with a minimum of court review, despite the fact that 
courts have long functioned in their own way in these 
fields. It follows that court review should not be 
allowed in regard to facts found by such boards where 
there is any substantial evidence to sustain these find- 
ings. Courts are not equipped to work out the social 
policy in view, and to allow them to substitute their 
own findings for those of these boards would directly 
defeat the very purpose of the statutes. This reason- 
ing is supported by the current authorities.*° 

A more difficult problem is presented where the 
facts found by the administrative body are such as are 
essential to its having jurisdiction over the controversy. 
The United States Supreme Court and most authorities 
follow the view that such facts are subject to court 
review and to independent findings by the court.** To 
permit court review here tends to keep the adminis- 
trative agency within the legal bounds of its activity, 
but at the same time to hamper it in the attainment 
of its proper objectives. To deny court review makes 
the administrative body final judge of its .own juris- 
diction, and renders possible an overreaching into fields 
never intended to be included. Which alternative to 
choose must be determined by balancing the advantages 
of having this kind of administrative action unhampered 
by court review on the facts of jurisdiction, against the 
advantage of having courts restrict such administrative 
bodies to their lawful bounds in assuming control over 
these types of private controversies. The scales would 
seem to be rather evenly balanced, but it must be borne 
in mind that these are situations where administrative 
authority is being thrust into the region of private liti- 
gation of private rights. Surely the thrust should go 
no farther than it is authorized to go. Those tribunals 
which are being displaced thereby ought to be the 
judges of how far such authority lawfully extends and 
when it is operative. It is safer that the invader 
should not be the judge of the extent of his own inva- 
sion. In this type of case, therefore, where private 
parties are being kept from resorting to an ordinary 
court, and are forced to submit their private rights 





25. In re Burns, 218 Mass. 8 (1914). 

26. Crowell vs. Benson, 285 U. S. 22 (1932): Consoli- 
dated Edison Co. vs. N. L. R. Board, 59 Sup. Ct. Rep. 296 
(1938); Borgnis vs. Falk, 147 Wisc. 327 (1912). 
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to an administrative body for adjudication, court review 
ought to obtain with respect to the jurisdictional facts. 
As Mr. Justice Brandeis complains in his dissent in 
Crowell vs. Benson (supra), this holding may at times 
operate to the disadvantage of the poor litigant and in 
favor of the wealthy, but the answer is that the weak- 
nesses of the administrative process render court review 
essential at this point despite the inconvenience that 
may at times result therefrom to certain individuals. 

b. Notice and Hearing. The very fact that these 
proceedings are in the nature of judicial adjudications 
of private controversies renders all the more imperative 
that the parties be accorded due notice and a fair hear- 
ing. To dispense with these would serve no useful 
purpose in promoting the administrative policy in view, 
but would mean sacrificing the fundamental elements of 
fairness. The vital importance of these, from the point 
of view of the individuals involved, makes court review 
a proper and desirable safeguard. 

It has not been feasible within the narrow limits 
of this article to include a detailed consideration of 
court review of decisions of administrative bodies with 
respect to the exclusion or admission of evidence. 
Wherever findings of such bodies are required to be 
supported by substantial evidence, the safe policy re- 
quires evidence that is unobjectionable on any ground 
other than what amounts to bare technicality. This 
test will give proper leeway to both administrative 
action and judicial safeguards. 

All of the foregoing discussion leads to the fol- 
lowing conclusions: 

1. There is no uniform rule applicable to adminis- 
trative bodies generally that will satisfactorily govern 
in determining the proper extent of court review of the 
decisions of such bodies. 

2. There is a sound principle that will serve as 
a guide in determining when court review of decisions 
by administrative bodies should be allowed, which may 
be stated as follows: court review should be provided 
where the inherent weaknesses of the administrative 
process can be remedied by the superior qualities of the 
judicial process. 

3. In applying this principle regard must be had 
for the nature of the functions of the administrative 
body involved, in balancing the advantages and disad- 
vantages of making its actions final or having them 
subject to court review. 

4. There are certain respects in which court action 
is superior to administrative action in all cases, and as 
to these judicial review should always be permitted: 

a. Decisions on pure questions of law, including 
the determination of whether findings of fact are sup- 
ported by any substantial evidence where this require- 
ment is the appropriate test for sustaining such findings. 

b. Decisions on questions affecting constitutional 
rights, even though they turn on factual determinations. 

c. Decisions on questions relating to regularity and 
fairness of procedure. 

5. There are situations in which court action is 
superior to administrative action because of peculiar 
defects inherent in the administrative process, and at 
such points court review should be provided, otherwise 
administrative decisions should stand. 

These conclusions are but an application of the 
rule as stated by Mr. Justice Brandeis and quoted at 
the beginning, with a somewhat broader scope given 
to the meaning of “regularity” than that eminent jurist 
has been willing to concede. 






Epitor’s Note: We publish the 1939 winning Ross 
Prize Essay herewith in full, including the footnotes. The 
formal bestowal of the award and the $3,000 prize will 
take place before the Assembly, at the Annual Meeting 
in San Francisco. An account of this year’s competition, 
with a sketch and photograph of the recipient of this 
notable prize, are published elsewhere in this issue. In 
subsequent issues, the Journal will print several other 
essays from this year’s competition—essays which have 
great merit but did not receive the award. Together this 
series of essays by noted scholars and practitioners will 
constitute an outstanding symposium of varied views upon 
this year’s vital topic, and will greatly advance the pur- 
pose of the bequest in the will of the late Judge Erskine 
M. Ross, of California, who sought to encourage an annual 
contribution by the American Bar Association to the en 
lightened discussion of some subject of great importance 
to the public and to the profession. 





Administrative Law Bill Gets Unani- 
mous Favorable Report 


HE Senate Committee on the Judiciary has made 

a favorable and unanimous report on the Adminis 

trative Law Bill. The measure as reported differs 
from Senator Logan’s original Bill (S. 915) princi- 
pally in the elimination of the provision that the United 
States Supreme Court make uniform rules for practice 
and procedure. 

The Senate Report gives the arguments for the 
measure which Chairman McGuire has advanced so 
cogently and says: 

“It has not been possible to draft an administrative 
law bill which would be entirely satisfactory to every- 
one, but it is doubtful if there has been legislation pro- 
posed in a century which has had more extended and 
careful study than that given to this bill. It was under 
consideration for more than 3 years by the American 
Bar Association and the principles thereof have been 
approved by the Board of Governors and the House of 
Delegates of that association and by the State bar asso- 
ciations of California, Colorado, Illinois, Nebraska, 
Ohio and Oregon as well as by the city bar associations 
of Boston, Chicago, Cleveland, Dallas, and St. 
Louis.... 

“The object of all concerned has been to leave the 
administrative agencies as free as possible to function 
consistent with the supremacy of the law and to pro- 
vide only such judicial review as is necessary to insure 
both the supremacy of the law and substantial justice 
in controversies between the United States and indi- 
viduals. Of course, much of the success of the reform 
will depend upon the able and wise use made by the 
administrative agencies of the power conferred upon 
them by this proposed legislation as well as upon the 
restraint and ability of the courts in their exercise of 
their reviewing jurisdiction. However, it is believed 
that we may safely trust this matter to the wisdom of 
all concerned to the end that there may be developed 
in this country a body of administrative law in accord- 
ance with the received common-law traditions with 
both the administrative agencies and the courts jeal- 
ously concerned to remain within their respective al- 
lotted spheres—both being anxious to interpret and 
apply the constitutional statutes as enacted by the 
elected representatives of the people.” 




















PROGRAM FOR SIXTY-SECOND ANNUAL MEETING 





Assembly 

FIRST 

Monday, July 10, 10:00 A. M. 
Opera House 


SESSION 


The President, Presiding. 

Call to Order. 

Greetings from the San Francisco Bar by Hon- 
orable Hartley F. Peart, President of the Bar Asso- 
ciation of San Francisco. 

Annual Address of the President of the American 
Bar Association. 

Opportunity for the offering of resolutions pur- 
suant to Article IV, Section 2 of the Constitution. 

Report of Committee on Survey of Work of Sec- 
tions and Committees, Frederick H. Stinchfield, Chair- 
man (to be continued to next session if not concluded 
by 12:00 o'clock ). 

Amendments to Constitution and By-Laws. 

Announcement by the Secretary as to vacancies, 
if any, in the offices of State Delegates and Assembly 
Delegates. 

Election Assembly Delegates to fill vacancies. 

Adjournment, 12:30 P. M. 


House of Delegates 
FIRST SESSION 
Monday, July 10, 2:00 P. M. 
Veterans’ Building 
[he President, Presiding. 

Roll Call 

Report the Committee on Credentials and Ad- 
missions, Morris B. Mitchell, Chairman, State Delegate 
from Minnesota 

Approval of the Record. 

Statement of the Chairman of the House of Dele- 
gates, Thomas B. Gay, Richmond, Virginia. 
Members of the Board of Governors, 
Constitution, Article VIII, Sec- 


Election of 
is prescribed by the 
tion = 

the Secretary, Harry S. Kmght. 
of the Treasurer, John H. Voorhees. 
of the Committee on Rules and Calendar, 
Crump, Chairman, State Delegate from 


Report 
Report 
Report 
Guy Richards 
California. 
Report of the Board of Governors to the 
Harry S. Knight, Secretary. 
Resolutions for reference to the Com- 


House 
f Delegates, 

Offering of 
mittee on Draft. 


Reports of Committees: 


Admiralty and Maritime Law, Ira S. Luillick, 
Chairman, San Francisco, California 
Aeronautical Law. Mabel Walker Willebrandt, 


Chairman, Washington, D. C. 


American Citizenship, Ralph R. Quillian, Chair 
man, Atlanta, Ga 

Sesquicentennial Celebration, J. Harry laBrum, 
Chairman, Philadelphia, Pennsylvania. 

Communications, John W. Guider, Chairman, 


Washington, D. C. 
State Legislation, William A. Schnader, Chair- 
Philadelphia, Pennsylvania 


malt 
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Amendments and Legislation Relating to Child 
Labor, Kenneth M. Spence, Chairman, New 
York City. 

Judicial Salaries, Walter S. Foster, Chairman, 
Lansing, Mich. 

Judicial Selection and Tenure, John Perry 
Wood, Chairman, Los Angeles, California. 

tar Journal Advertising, Fred B. H. Spellman, 
Chairman, Alva, Oklahoma. 


Assembly 
SECOND SESSION 
Wednesday, July 12, 10:00 A. M. 
Opera House 
The President, Presiding. 

Nomination and election (by ballot) of 
Assembly Delegates to the House of Delegates. 

Statement concerning the work of the American 
Law Institute by Orrin K. McMurray, Berkeley, Cali- 
fornia, 

Report by the Chairman of the House of Delegates 
(or the Secretary) as to matters requiring action by 
the Assembly. 

Report of Special Committee on Bill of Rights, 
Grenville Clark, Chairman, New York City, followed 
by: forum discussion of the subject. 


five 


House of Delegates 
SECOND SESSION 
Wednesday, July 12, 2:00 P. M. 
Veterans’ Building 
The Chairman, Presiding. 
Roll Call, 
Reading and Approval of the Record. 
Unfinished Business, 
Reports of Committees : 
Federal Taxation, George Maurice 
Chairman, Washington, D. C. 
Privileged Communications, Frank J. Wideman, 
Chairman, Washington, D. C. 
Securities Laws and Kegulations, John J. Burns, 
Chairman, Boston, Massachusetts. 
Customs Law, Albert MacC, Barnes, Chairman, 
New York City. 
Jurisprudence and Law Reform, Walter P. 
Armstrong, Chairman, Memphis, Tennessee. 
Administrative Law, O. R. McGuire, Chairman, 
Arlington, Va. 
Proposals Affecting the Supreme Court and 
Other Courts of the United States, Sylvester 
C. Smith, Jr., Chairman, Newark, New 
Jersey. 
Labor, Employment and Social Security, Wil- 
liam L. Ransom, Chairman, New York City. 
Facilities of the Law Library of Congress, 
Charles H. Leavy, Chairman, Spokane, 
Washington. 


Morris, 


Report of the Section of Judicial Administration 
and Report as to the work of State Committees on 
Procedural Reform, Henry T. Lummus, Chairman, 
Boston, Massachusetts. 
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Assembly 
THIRD SESSION 
Wednesday, July 12, 8:30 P. M. 
Opera House 
The President, Presiding. 

Presentation of Memorial to Hon. Robert E. Lee 
Saner, one-time President of American Bar Associa- 
tion, by Mr. David A. Simmons, of Texas. 

Award of American Bar Association Medal. 

Address by a distinguished guest of the Associa- 
tion. 

10 P. M. 

Palace Hotel 
Reception— Dancing 


President’s Refreshments 


Assembly 
FOURTH SESSION 
Thursday, July 13, 10:00 A. M 
Opera House 
The President, Presiding. 

Presentation of Prize Award for 1939 Ross Be- 
quest Essay to Professor Malcolm McDermott, Law 
School, Duke University, Durham, North Carolina. 
Oren ForuM ON PREPARATION AND PRESENTATION OF 
CONTESTED Matters UNper LAspor RELATIONS AND 

Farr LABoR STANDARDS ACTS 

Honorable William L. Ransom, Chairman 

of the Standing Committee on Labor, Employ- 

ment, and Social Security, Presiding 

“Practical Suggestions for the Handling of Ques- 
tions Arising Under the Wage-and-Hours Law,” Hon- 
orable Calvert Magruder, Judge of the United States 
Circuit Court of Appeals for the First Circuit; lately 
General Counsel of the Wage-and-Hours Administra- 
tion, 

“The Preparation and Trial of Cases Before the 
National Labor Relations Board,’ Honorable Charles 
Fahy, General Counsel of the National Labor Rela- 
tions Board. 

Opportunity for questions and discussions from 
the floor will follow. 

Report of the Resolutions Committee. 


House of Delegates 
THIRD SESSION 
Thursday, July 13, 2:00 P. M. 
Veterans’ Building 
The Chairman, Presiding. 

Roll Call, 

Reading and Approval of the Record. 

Unfinished Business. 

Report to the House of Delegates of Resolutions 
Adopted by the Assembly for Action by the House of 
Delegates. 

Consideration of Assembly Resolutions. 

Reports of Committees: 

Legal Aid Work, John S. Bradway, Chairman, 
Durham, N. C. 

Legal Clinics, Karl N 
New York City. 

Economic Condition of the 
Roberts, Washington, D. C. 

Public Relations, Philip J]. Wickser, Chairman, 
Buffalo, N. Y. 

Professional Ethics and Grievances, H. W. 
Arant, Chairman, Columbus, Ohio. 

Unauthorized Practice of the Law, 


Llewellyn, Chairman, 


Bar, 


Ilenry B. 


srennan, Chairman, Savannah, Georgia. 


William A. 


Survey of Work of Sections and Committees, 
Frederick H. Stinchfield, Chairman, Minne- 
apolis, Minnesota. 

Noteworthy Changes in Statute Law, Robert 5S. 
Stevens, Chairman, Ithaca, New York. 


Commerce, Donald R. Richberg, Chairman, 
Washington, D. C. 

Cooperation Between the Press, Radio and Bar 
as to Publicity Interfering with Fair Trial of 
Judicial and Quasi-Judicial Proceedings, Giles 
Jj. Patterson, Chairman, Jacksonville, Florida. 

Legal Publications and Law Reporting, James 
E. Brenner, Chairman, Stanford University, 
California. 

Law Lists, Frank E. Atwood, ¢ 
ferson City, Missouri. 


hairman, Jel- 


Reports of Sections: 
Junior Bar Conference, Ronald J. Foulis, Chair 
man, St. Louis, Missouri. 
Legal Education and Admissions to the Bar, R 
G. Storey, Chairman, Dallas, Tex. 
Municipal Law, Henry P. Chandler, Chairman, 
Chicago, Illinois. 


Annual Dinner 
Thursday, July 13, 7:30 P. M. 
Palace Hotel 
The President, Presiding. 
Speakers : 
Honorable James F. 
from South Carolina. 
Mr. R. L. Maitland, K. C., 
Canadian Bar Association. 
Mr. Stephen F. Chadwick, National Commander 
of the American Legion. 


Byrnes, United States Senator 


representative of the 


House of Delegates 
FOURTH SESSION 
Friday, July 14, 9:00 A. M 
Veterans’ Building 
The Chairman, Presiding. 

Roll Call. 
Reading and Approval of the Record 
Unfinished Business. 
Reports of Sections: 

3ar Organization Activities, R. 
Chairman, Springfield, Lllinois, 

Commercial Law, Jacob M. Lashly, 
St. Louis, Missouri. 

Criminal Law, James J. 
Bloomington, Indiana. 

Insurance Law, Lionel P. 
Newark, N. J. 

International and Comparative Law, William 
Roy Vallance, Chairman, Washington, D. C. 

Mineral Law, Stanley B. Houck, Chairman, 
Minneapolis, Minn. 

National Conference of Commissioners on Uni- 
form State Laws, Alexander Armstrong, 
President, Baltimore, Maryland. 

Patent, Trade-Mark and Copyright 
Thomas FE. Robertson, 
Chase, Maryland. 

Public Utility Law, Harold J. Gallagher, Chair- 
man, New York City. 

Real Property, Probate and Trust Law, George 
FE. Beers, Chairman, New Haven, Connecti- 
cut. 


Allan Stephens, 
Chairman, 


Robinson, Chairman, 


Kristeller, Chairman, 


Law, 


Chairman, Chevy 


Presentation of any matters which any state 


or local bar association or any affiliated organiza- 
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tion of the legal profession wishes to bring before the 
House of Delegates. 

Presentation of any matters which any Section or 
Standing or Special Committee of the Association 
wishes to bring before the House of Delegates. 

Report of the Committee on Hearings, Charles M. 
Thomson, Chairman, State Delegate from Illinois. 

Report of the Committee on Draft, George H. 
Smith, Chairman, State Delegate from Utah. 

Report of the Board of Elections, Hon. Edward 
T. Fairchild, Chairman, of Wisconsin. 

Report of Committee on Credentials and Admis- 
sions, Morris B. Mitchell, Chairman, Minneapolis, 
Minnesota 

Unfinished Business. 

New Business. 


(The President in the Chair) 

Statement of certification of nominations for 
officers, Harry S. Knight, Secretary. 

Election of Officers. 

Presentation of newly elected Officers and Mem- 
bers of the Board of Governors. 

Remarks by Incoming President. 

Adjournment. 


Assembly 
FIFTH SESSION 
Friday, July 14 
Upon adjournment of House of Delegates. 
Veterans’ Building 

Report by Chairman of House of Delegates as to 
Action of House upon resolutions previously adopted 
by Assembly. 

Action by Assembly upon any resolutions pre- 
viously adopted by the Assembly but disapproved or 
modified by the House. 

Unfinished Business. 

New Business. 

Adjournment. 


Open Forum Committee Meetings 
COMMITTEE ON FEDERAL TAXATION 
Tuesday, July 11, 10:00 A. M. 

Veterans’ Building 
FEDERAL TAX CLINI 
George Maurice Morris, Chairman, Presiding. 
(Speakers and subjects to be announced later). 
Luncheon, 12:30 P. M. 

Viark Hopkins Hotel 
Luncheon to be followed by the Second Session of 
the Federal Tax Clinic 
STANDING COMMITTEE ON LEGAL AID 
WORK 
Monday, July 10, 6:30 P. M. 
Tapestry Room, Palace Hotel 

Topic for discussion: “The Survey of the Need for 
Legal Aid Work.” 

The presiding officer will be Christopher M. 
Bradley, of the San Francisco Bar, President of 
the Legal Aid Society of San Francisco, who will speak 
briefly on the subject of Legal Aid Work. He will be 
followed by Edmund Ruffin Beckwith, of the New 
York Bar, Secretary of the Legal Aid Committee. His 
topic will be “The Survey in New York City,” which 
he is now organizing and developing. 


Thereafter the discussion will be informal and all 
persons interested are invited. 


CONFERENCE COMMITTEE ON ADJUSTERS 
Wednesday, July 12, 2:00 P. M. 


Veterans’ Building 
Oscar J. Brown, Chairman, presiding. 


Section of Bar Organization Activities 


Third Annual Meeting 
Tuesday, July 11, 9:30 A. M. 
Veterans’ Building 
R. Allan Stephens, Chairman, presiding. 
First SEssION 

Report of Chairman. 

Appointment of Nominating Committee. 

Roll Call. 

Reports of Committees : 

Voluntary State Bar Administration, W. Wallace 
Fry, Mexico, Missouri, Chairman. 

Integrated State Bar Administration, Roscoe ©. 
Bonisteel, Ann Arbor, Michigan, Chairman. 

Local Bar Association Administration, Joe V. Wil- 
liams, Jr., Chattanooga, Tennessee, Chairman 

State Bar Integration, Edmund B. Shea, Milwau- 
kee, Wisconsin, Chairman. 

Publications, Claude Minard, San Francisco, Cali- 
fornia, Chairman. 

Public Relations, William Doll, Milwaukee, Wis- 
consin, Chairman. 

Judicial Councils, Alfred J. Schweppe, Seattle, 
Washington, Chairman. 

Fees and Schedules of Charges, Henry C. War- 
ner, Dixon, Illinois, Chairman. 

Program Committee, Raymer F. Maguire, Or- 
lando, Florida, Chairman. 


CONFERENCE ON TECHNIQUES OF LOCAL 
BAR ASSOCIATION ACTIVITIES 
(Topics to be selected by members of the group from 
the following or other suggested subjects. ) 
How To INTEREST LAwyers IN BAR ORGANIZATIONS. 
Through Social Activities. 
Regular Meetings—Weekly, Monthly—Luncheon, 
Dinner. 
Informal Meeting Programs. 
Amateur Nights—Gridiron Shows. 
Ladies Nights—Dancing and Entertainment. 
Recreation Programs. 
Indoors—Bowling, Motion Pictures, Non-Legal 
Speakers. 
Outdoors—Golf, Trap Shooting, Hiking, Picnics. 
Wives’ Clubs. 
Bring ladies together socially, Lawyers Aides. 
Through Practical Service and Recognition. 
Uniform Schedule of Fees and Charges. 
Community Law Libraries. 
Cooperative Purchase of Law Books and 
Services. 
Uniform Rules for Title Examination. 
Local Bar Publications. 
Discussion of Pending Legislation. 
Discussion of Practice Problems. 
Discussion of Judicial Decisions. 
Advanced Legal Education Discussions. 
Recognition and Assistance of Young Lawyers. 
Recognition of Veterans. 
Recognition of Public Officials. 
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Assistance to Older Lawyers through Pension 
Fund. 
Memorial Services. 


How To INTERES1 PupLic IN LocAL BAR ORGANI- 


ZATIONS. 


rHE 


Through Public Relations P) 
Public Meetings to 
Providing Speakers for 

in American Citizenship Work 

Cooperation as an organization in Civic, Patri 
otic, Educational and Charitable campaigns. 

Newspaper and Radio Publicity. 

Vocational Guidance in High Schools 


vgraiis 
discuss Local Issues 
Lay Organizations 


Cooperation in 


Joint Professional Meetings 


Through Improvement of Judicial Administration 
Revision of Local Rules of Court. 
Bar Primaries on Judicial Candidates 
Unauthorized Practice of Law Campaigns 
Legal Aid for Indigent Clients. 
Instruction for Law 
Officials. 
Cooperation as an organization in Crime Pre- 
vention and Juvenile Delinquency campaigns 
Grievance Committees to maintain high stand- 


Courses Enforcement 


ards. 
How to CoopERATE WITH THE STATE BAR Assocta- 
TION. 
Appoint representatives to each of the Sections 
Appoint delegates to attend Annual! and other 
meetings. 
Reduced membership fee arrangement for 100% 
affiliation by local members. 
Surveys of local conditions. 
State officers as program speakers. 
Recommendations for action by the State Bat 
Association based on local bar research and 
study. 
Publicity in State Bar Association Journal. 
Cooperation with State Grievance Committee. 
Assistance in locating Pension Fund eligibles. 
How to Cooperate With OtTnHer Loca Assoctia- 
TIONS. 


Exchange Meetings with Neighboring Counties 

Working together on mutual problems such as 
Bar Primaries, Uniform Rules of Court, Title 
Examination Methods, Uniform Rules of 
Court, Title Examination Methods, Unau- 
thorized Practice of Law. 

District Federations meeting by Judicial Dis- 
tricts with Delegates from affiliated local asso 
ciations. 


How To CoorERATE WITH THE AMERICAN Bar Asso- 


CIATION. 

Ideas to be found in monthly Bar Executive 
publication. 

Appointing representatives for each pertinent 
Section. 

Reports of members on Annual and other meet- 
ings. 

Contacts through American Bar Association 


Journal. 
Local Surveys and research. 
State Delegates and section representatives as 
program speakers. 








SECOND SESSION 
2:00 P. M 
Veterans’ Building 
CONFERENCE ON TECHNIQUE OF S17 
BAR ASSOCIATION ACTIVITIES 
(Topics to be selected by members of the group from 
the following or other suggested subjects ) 
Annual Meetings. 
Different forms of District 
tions. 
Employment Services. 
Fees Schedules. 

Handling Grievances. 
Judicial Administration. 
Ladies Auxiliaries 
Law Books and 
Law School 
I 
I 


ATE 


and Circuit Organiza 


Libraries 
Associations 
egal Aid. 
egal Registers. 
Office Form Scrapbooks 
Pension Funds. 
Post Admission Legal Educatio1 
Preventing Unauthorized 
Publicity 
State Bar Association’s Publications 
Younger Members’ Activities 
election of Officers. 
Unfinished Business. 


Met! ods 


) 
Practice 


Section of Commercial Law 
Tuesday, July 11, 9:30 A. M 
Veterans’ Building 
Jacob M. Lashly, Chairman, Presiding 

Report of Chairman. 

Presentation of Minutes of Cleveland Meeting 

Business and Parliamentary Matters 

Election of Officers. 

10:30 A. M. 
CHANDLER LAw InstiTUT! 

Reorganizations ; John Gerdes of New York, Dis 
cussion leader. Benjamin Wham, Giles J]. Patterson, 
Israel Treiman, and Francis R. Kirkham, members of 
the Committee, will assist in the discussion 

Open hour,—questions or observations from those 
in attendance, 

12:30 P. M 
SECTION LUNCHEON 
Empire Hotel 
Jacob M. Lashly, Chairman, Presiding 
Walter Chandler, Congressman from Tennessee, 
sponsor of the Chandler Act, speaker 
2:15 P. M. 
Veterans’ Building 
CHANDLER Law INsTITUTE—resumed 
3ankruptcy Liquidations; Garrard Glenn, of the 
Law Department of the University of Virginia, Dis- 
cussion leader. 

Martin J. Dinkelspiel, Randolph Montgomery, 
Carl D. Friebolin, and William B. Layton, members 
of the Committee, will assist in the discussion. 

Function of the Securities and Exchange Com- 
mission in Reorganizations; Jerome N. Frank, Mem- 
ber of the Commission. 

Open Hour—General Discussion 
Announcements. 
Adjournment. 
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Section of Criminal Law 
MONDAY, JULY 10, 7:00 P. M. 
Pala c He tel 


DINNER UNDER JoINT AUSPICES OF THE SECTION 

OF CRIMIN LAW OF THE AMERICAN Bar Assoclia- 

riON, AND INTERSTATE COMMISSION ON CRIME 
lani |. Robinson, Chairman, Section 


f Criminal Law, Presiding. 

American Bar Association: Pres- 

Hogan. 

ig the Interstate 

President Richard Hartshorne. 
Address: Honorable Frank Murphy, The Attorney 

General of the United States. 


TUESDAY, JULY 1], 


Representing the 
ident Frank 


Representi1 Commission on Crime: 


8:30 A. M. 


Breaki Conference: Officers, Council Members 
and Committee Chairmen of Section, 
10:00 A. M 
Veterans’ Building 
First SESSION 
Report of Chairman 
Report of Secretary. 
“The Attorney General’s Survey of Release Pro- 
cedures,” Dean Wayne L. Morse, Chairman, Commit- 


ing, Probation, Prisons and Parole. 
Warden James A. Johnston, Alcatraz 


tee on senten 
Address 
Penitentiary 
Statements by Committee Chairmen, or other rep- 
the Section Committees on: 
Education and Practice, Cornelius W. Wicker- 
sham, New York City, Chairman. 
Election Laws, Arthur J. Freund, St. 
Mo., Chairman. 
Magistrates and Traffic Courts, George A. Bow- 
an, Milwaukee, Wis., Chairman. 
lice Training and Merit Systems, Judge Cur- 
Bok, Philadelphia, Pa., Chairman. 
2:00 P. M. 
Veterans’ Building 
SECOND SESSION 


resentatives, 


I ; 1 
rederal 


Louis, 


Report of Committee on Supreme Court Rules for 
Criminal Procedure, Arthur T. Vanderbilt, Newark, 
New Jersey, Chairman. 

“Practical Advantages of Rules of Court for Crim- 
inal Procedure,” Roscoe Pound, Harvard Law School. 

“Legislation and Rule-Making in Criminal Proce- 


dure,” Ho Walter Chandler, Congressman from 


Tennessee 


Discussion by Committee Members present— 
Judge John J. Parker, Charlotte, N. C.; 
Hon. Homer S. Cummings, Washington, D. C.; 


Professor Wilbur H. Cherry, Minneapolis, 
Minn.; or other members of the Committee 
who are present 

Statements by Committee Chairmen, or other rep- 
resentatives, of the Section Committees on: 
Procedure, Prosecution and Defense, Judge W. 
McKay Skillman, Detroit, Mich., Chair- 
man 
Rating Standards and Statistics, Hon. Dan W. 
Jackson, Houston, Texas, Chairman. 
Public Information, Radio and Press, Hon. 
Gordon FE. Dean, Washington, D. C., 
Chairman. 
8:00 P. M 
GENERAL PuBtic SESSION 
irl Warren, Attorney General of California, 


Hon. | 


Presiding 








Representing the Section of Criminal Law: Judge 
Curtis Box, Chairman of Committee on Police Train- 
ing and Merit Systems. 

Address: Director J. Edgar Hoover, Federal Bu- 
reau of Investigation, Department of Justice. 


WEDNESDAY, JULY 12, 8:30 A. M. 

Breakfast Conference: Officers, Council Members 
and Committee Chairmen of Section. 

2:00 P. M. 
TuirD SESSION 
Veterans’ Building 
INSTITUTE OF PRAcTICE FOR FEDERAL 

STATE PROSECUTING OFFICERS 

“The United States Attorney,” by a representative 
of the Department of Justice or a United States At- 
torney. 

“The State’s Attorney,” by Ralph E. Hoyt, Dis- 
trict Attorney of Alameda County, California. 

Completion of Business of Section. 

An Exhibit of Scientific Investigation will be con- 
ducted jointly by the Federal Bureau of Investigation ; 
the Department of Police, City of San Francisco; the 
International Association of Chiefs of Police; and other 
organizations, under the auspices of the Section of 
Criminal Law of the American Bar Association. 


Section of Insurance Law 
Monday, July 10 
Veterans’ Building 
Lionel P. Kristeller, Chairman, Presiding 


2:00 P. M. 


LEGAL AND 


Call to order. 
Address of Welcome, by Francis V. Keesling, San 
Francisco, Cal. 
Response by Lionel P. Kristeller, Newark, N. J., 
Chairman, Section of Insurance Law. 
Address by Rex B. Goodcell, Insurance Commis- 
sioner of the State of California. 
Report of Secretary, Howard C. Spencer, Roches 
New York. 
Appointment of Nominating Committee. 
Reports of Committees : 
Membership, George J. Cooper, Detroit, Mich., 
Chairman. 
Fraternal Insurance Law, Arthur W. 
Chicago, Ill., Chairman. 
Qualification and Regulation of Insurance Com- 
panies, Edwin W. Patterson, New York City, 
Chairman. 
Lay Insurance Adjusters, E. Smythe Gambrell, 
Atlanta, Ga., Chairman. 
Prospective Legislation, Philip Sterling, Phila- 
delphia, Pa., Chairman. 
Unauthorized Insurance Companies, Henry S. 
Moser, Chicago, IIl., Chairman. 
Taxation of Insurance Companies, Edward M 
Griggs, Chicago, IIl., Chairman. 
Discussion of Committee reports by meinbers (re- 
marks limited to five minutes). 
Address “Insurance Horse-Sense vs. Economic 
Non-Sense,” by Alfred M. Best, New York City. 
Address “Aviation and Insurance Law,” by W. R. 
McKelvy, of Skeel, McKelvy, Henke, Evenson & Uhl- 
mann, Seattle, Wash. 


Tuesday, July 11 
Veterans’ Building 
ROUND TABLE CONFERENCES 
10:30 A. M. 
Eight Round Table Conferences will be held in 
rooms to be assigned. 


ter, 


Fulton, 
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The specific program of each Conference follows: 
Rounp TABLE | 

Marine and Inland Marine Insurance Law, Rob 
ert I. Hall, Hartford, Conn., Chairman, presiding. 

“The New York Insurance Law and Its Revision,” 
by Archibald G. Thacher, of Barry, Wainwright, 
Thacher & Symmers, New York City. 

A full discussion of the paper will be invited. 

“Northwestern National Insurance Company of 
Milwaukee vs. Harry J. Mortensen, as Commissioner 
of Insurance,” by Luther F. Binkley, of Ekren & 
Meyers, Chicago, III. 

A full discussion of the paper will be invited. 

Rounp Taste II 

Workmen’s Compensation and Employers’ Liabil- 
ity Insurance Law, Thomas N. Bartlett, Baltimore, Md., 
Chairman, presiding. 

“Interpretation of Clause 1-B of the Standard 
Workmen’s Compensation Policy,” by Frank H. Dur 
ham, of Durham & Swanson, Minneapolis, Minn. 

Discussion to be led by W. J. Jameson, of John 
ston, Coleman & Jameson, Billings, Mont. 

“Limits to ‘In the Course of Employment’ where 
Employees are Traveling, being Transported, etc.,” by 
F. Britton McConnell, Los Angeles, Cal. 

Discussion to be led by R. P. Wisecarver, 
Francisco, Calif. 

“Jurisdiction—when Federal or State Compensa- 
tion Act Applies,” by W. N. Mullen, San Francisco, 
Cal. 

Discussion to be led by Douglass A. Campbell, 
Deputy Commissioner of the Industrial Commission of 
the State of California. 


San 


Rounp Taste III 

Health and Accident Insurance Law, 
Omaha, Nebr., Chairman, presiding 

“Trend of Decisions on Accidental Means,” by 
Miller Manier, of Manier & Crouch, Nashville, Tenn. 

Speaker to lead discussion to be announced later. 

“The Policy Exception, ‘Violation of the Law,’ ” 
by Oliver H. Miller, of Miller & Ostrus, Des Moines, 
lowa. 

Discussion to be led by Wilbur E 
bus, Ohio. 


V. J. Skutt, 


Benoy, Colum- 


Rounp TABLE IV 

Automobile Insurance Law, Royce G. Rowe, Chi 
cago, Ill., Chairman, presiding. 

“The Occasional Commercial Use with Respect to 
an Automobile Covered for Business and Pleasure and 
Just What Constitutes Grounds for Denial,” by Lasher 
B. Gallagher, Los Angeles, Calif. 

Opportunity will be given for discussion. 

“The Relation between Death Statutes and Auto- 
mobile Guest Statutes,” by Lowell White, Denver, 
Colo. 


Opportunity will be given for discussion. 


“Coverage under the Omnibus Clause,” by Jewel 
Alexander, of Redman, Alexander & Bacon, San Fran- 
cisco, Calif. 

Opportunity will be given for discussion. 

Rounp TABLE V 

Casualty Insurance Law, Hugh D. Combs, Balti- 
more, Md., Chairman, presiding. 

“The Liability of Fiduciaries for Negligence in 
the Operation and Maintenance of Property Belonging 
to Trusted Estates,” by Walter S. Fenton, of Fenton, 
Wing & Morse, Rutland, Vt. 


Opportunity will be given for discussion. 


“Defense of Insurance Company Litigation under 
Reservation of Rights,” by Percy W. McDonald, of 
McDonald & McDonald, Memphis, Tenn. 

Opportunity will be given for discussion. 

“Problems of Insurer Where It, or Insured, or 
Both, Desire to Appeal from Judgment in Excess of 
Policy Limits,” by Gerald P. Hayes, of Bendinger, 
Hayes, Kluwin & Schlosser, Milwaukee, Wisc. 

Opportunity will be given for discussion 

Rounpb Tasie VI 

Joint session of Life Insurance Law and Fraternal 
Insurance Law, John F. Handy, Springfield, Mass., 
Chairman of Life Insurance Law Committee, presiding, 
with whom will be associated Arthur W. Fulton, Chi- 
cago, Ill., Chairman of Fraternal Insurance Law 
Committee. 

“Discussion of New Federal Rule 34,” by Robert 
L. McWilliams, of Shelton, Gray & McWilliams, San 
Francisco, Calif. 

Discussion to be led by Price H Topping, of 
Guardian Life Insurance Company, New York City. 

“Tax on Life Insurance Premiums is Wrong in 
Principle,” by Arthur W. Fulton, of Fulton, Fulton 
& Sheen, Chicago, III. 

Discussion to be led by Arthur E. Nelson, St. 
Minn., or Richard F. Allen, Topeka, Kan. 

“Discussion of Federal Rule 35,” by Joe B. Car- 
rigan, of Carrigan, Hoffman & Carrigan, Wichita Falls, 
Texas. 

Discussion to be led by Richard B. Montgomery, 
Jr., of Montgomery & Montgomery, New Orleans, La. 


Rounp Taste VII 

Fire Insurance Law, Thomas Watters, Jr., Wash- 
ington, D. C., Chairman, presiding. 

“The Distinction between Direct and Indirect or 
Consequential Losses in Fire Insurance,” by Neil Cun- 
ningham, Deputy Attorney General of the State of Cali- 
fornia, San Francisco, Calif. 

Opportunity will be given for discussion. 

“Variations of the Written Contract of Fire In- 
surance Arising out of Verbal Understandings,” by 
James M. Guiher, of Steptoe & Johnson, Clarksburg, 
W. Va. 

Opportunity will be given for discussion 

“Review of Fire Insurance Decisions During the 
Last Year,” by Frank M. Drake, Louisville, Ky. 


Opportunity will be given for discussion. 


Rounp TABLE VIII 


Paul, 


Fidelity and Surety Insurance Law, J]. Harry 
Schisler, Baltimore, Md., Chairman, presiding. 
“The Liability of Successive Sureties,” by R. P. 


Wisecarver, San Francisco, Calif. 
Opportunity will be given for discussion 
“Surety’s Right of Subrogation in Connection with 
Forged Checks and Checks Bearing Forged Endorse- 
ments and Against Third Persons Contributing to the 
Loss,” by Thomas E. Davis, San Francisco, Calif. 
Opportunity will be given for discussion 
7:00 P. M 
Commercial Club 
Annual Dinner—Entertainment 
Wednesday, July 12 
Veterans’ Building 
2:00 P. M. 
Reports of Committees: 
Automobile Insurance Law, Royce G 
Chicago, IIl., Chairman. 


Rowe, 
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Ca y Insurance Law, Hugh D. Combs, Bal- 
timore, Md., Chairman. 

Fide and Surety Insurance Law, J. Harry 
Schisler, Baltimore, Md., Chairman. 

Fire Insurance Law, Thomas Watters, Jr., 
Washington, D. C., Chairman. 

Marine and Inland Marine Insurance Law, 
Robert E. Hall, Hartford, Conn., Chairman. 


Workmen's Compensation and Employers’ Lia 
lity Insurance Law, Thomas N. Bartlett, 
Baltimore, Md., Chairman. 
Health and Accident Insurance 
Skutt, Omaha, Nebr., Chairman. 


La Est. 


Life Insurance Law, John F. Handy, Spring- 
field, Mass., Chairman 
Liaison Committee to Confer with National As- 
sociation of Insurance Commissioners, Henry 
S. Moster, Chicago, Ill., Chairman. 
Discuss! § Committee reports by members (re- 
marks limited to five minutes 
Address “Erie Railroad vy. Tompkins—One Year 
\fter,” by De Robert L. Stearns, University of Colo- 
rado, School Law, Boulder, Colo. 
“Address (Subject to be announced later) by J. 


Purdon Wright, Baltimore, Md. 
discussion by 
minutes, 


Section (re 
unanimous 


members of 
except by 


General 
marks limited to five 
consent 

Report 
officers 

Introduction 


Nominating Committee and election of 


of new officers and adjournment. 


Section of International and Compara- 
tive Law 
Monday, July 10, 2:00 P. M. 
Veterans’ Building 
AERONAUTICAL Law 
Time of War, Howard S. 


SUBJECT: 
Neutrals in 


Rights 


LeRoy, Washington, D. C 
selligerent Rights and Suppression of Bombing 
of Civilias James W. Ryan, New York City. 
International Regulation of Aviation in Time of 


Peace, Mabel Walker Willebrandt, Washington, D. C.. 
and James E. Yonge, Miami, Florida. 
of Real Property in Totalitarian States, 
Walter M. Bastian, Washington, D. C. 
Reports of Committees: 

International and Comparative Law. 

\spects of Aeronautics, Shipping, and Tele- 
communication, Howard S. LeRoy, Wash- 
ington, D. C., Chairman 

hip, John P 
Chairman 
Publications, Louis G 


Successio1 


Bullington, Houston, 


exas 
Caldwell, Washington, 
Chairman 
Comparative Land Laws, Heber H. Rice, Wash 
ngton, D. C., Chairman 
Tuesday, July 11, 10:00 A. M 
Vet Building 

Division oF COMPARATIVE LAW 

Committees: 

Teaching of International Comparative La, 
, é O. Murdock, Washington, D. C 


, 
rans 


( mat 
Cor ittee on Latin-American Law. Colonel 
1] Rigby, Washington, D. C., Chair- 


Colonel 


Milita: and 


Naval Law, Hugh C. 





Smith, Washington, D. C., Chairman. 
Simplification and Uniformity of Laws Govern 
ing Powers of Attorney among Countries of 


the Pan-American Union, David E. Grant, 
New York City, Chairman. 

Comparative Law Relating to 
Status of Women, Catherine L.. 
ington, D. C., Chairman, 

Comparative Housing Laws, H. Milton Colvin, 
Washington, D. C., Chairman. 

Division OF INTERNATIONAL LAw 
“The Bristol Bay Fisheries Problem,” Dr. Walter 
Bingham, Stanford University, California. 
Tuesday, July 11, 2:00 P. M. 
Veterans’ Building 
“International Enforcement of Treaty Obliga- 
tions,” Dean Edwin D. Dickinson, Berkeley, Califor- 
nia. 
“Maintenance of the ‘Open Door’ in 
George A. Finch, Washington, D, C., and 
Cullen Dennis, Richmond, Indiana. 
Reports of Committees : 

Development of International law through In- 
ternational Conferences, Dr. James Brown 
Scott, Washington, D. C., Chairman. 

Pacific Settlement of International 
Fred K. Nielsen, Washington, D. C., 
man. 

Restatement of International Law, William S. 
Culbertson, Washington, D. C., Chairman. 

Nationality and Immigration, F. Regis Noel, 
Washington, D, C., Chairman. 

Treaties and Agreements, Laurence D. Egbert, 
Washington, D. C., Chairman. 

Wednesday, July 12, 2:00 P. M. 
Veterans’ Building 
“Alien Land Laws,” Hon. Justin Miller, Judge of 
the United States Court of Appeals for the District of 
Columbia. 
Reports of Committees: 

Limits of Territorial Jurisdiction, Carroll L. 
Beedy, Washington, D. C., Chairman. 

Proposed Treaty Concerning Great [Lakes-St. 
Lawrence Deep Waterway Project, Ralph G. 
Cornell, Silver Spring, Md., Chairman. 

Law Relating to Protection of American Citi 
zens and Their Property in Foreign Coun- 
tries and on the High Seas, James W. Ryan, 
New York City, Chairman. 

International Commercial Law, Prof. Philip W 
Thayer, Cambridge, Mass., Chairman 

International Double Taxation, Mitchell B. Car- 
roll, New York City, Chairman. 

International Judicial Assistant, Prof. 
Grafton Rogers, New Haven, Conn., 
man. 

International Law in the Courts of the United 
States, Edgar Turlington, Washington, D. C.. 
Chairman. 

Rights to Pacific Islands as Air Bases. 
*Committee Reports will be limited to ten minutes 
and addresses to twenty minutes. 


the Juridical 
Vaux, Wash- 


China,” 


William 


Disputes, 
Chair- 


Tames 
Chair 


Section of Judicial Administration 
Tuesday, July 11, 10:00 A. M. 
Veterans’ Building 
Meeting jointly with National Conference of 
Judicial Councils. 

Henry T. Lummus, Chairman of Section 
James W. McClendon, Chairman of Conference. 
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First SESSION 
1. Report of Committee on Simplification and 
Improvement of Appellate Practice and Procedure 
Prof. Edson R. Sunderland, Chairman. 
2. Report upon the National Conference of Judi- 
cial Councils—Arthur T. Vanderbilt, Chairman of the 


Board. 
3. Address (subject to be announced )—Roscoe 
Pound, Director, National Conference of Judicial 


Councils. 
4. Election of Officers of the 
Conference. 


Section and of the 


SeconD Sess1on—2:00 P. M 
1. Report of the Committee on Administrative 
Agencies and Tribunals, Ralph M. Hoyt, Chairman of 
Committee. 


2. General discussion of the report. 


Junior Bar Conference 
Sunday, July 9 
10:00 A. M 
Meeting of Officers and Council, Room F, 
Empire Hotel 
12 Noon 
Luncheon, Palace Hotel 
(Complimentary luncheon to members of Junio: 
Bar Conference only by the President of the American 
Bar Association. Tickets must be secured at the Reg 
istration Desk.) 
2 P. M. 
First GENERAI 
Palace Hotel 
Paul F. Hannah, Washington, D. C 
presiding 
Address of Welcome, James L. 
cisco, California. 
Response, Weston Vernon, Jr., 
Past Chairman of the Conference 
Address by Frank J. Hogan, 
American Bar Association. 
Address by Honorable Robert H 
itor General of the United States 
Report of Chairman, Ronald ] 
Missouri. 
Report of Secretary, Joseph 
New Jersey. 
Report of Committee on Rules. 
FORMULATION OF PROGRAM FoR 1939-40 
A. Formulation of program of objectives and ac- 
tivities. 
1. Reports* and recommendations of Committees : 


Sk SSION 


Vice-Chairman, 
Feely, San Fran- 
New York City, 
President of the 

Jackson, Solic 
Foulis, St. Louis, 


Newark, 


Harrison, 


Director of Public Information, Milford 
Springer, Washington, D. ( 
Restatement of Law, H. J. Cohen, Boston, 


Mass., Chairman 

Economic Sur’ Francis P 
cago, Ill., Chairman 

Legislative Drafting, James A. Finch, Jr., 
Girardeau, Missouri, Chairman. 

Relations with Students, Frank F. Eck- 
dall, Emporia, Kansas, Chairman. 

Defense of Liberties Guaranteed by the Bill of 
Rights, Lewis F. Powell, Jr., Richmond, Vir- 
ginia, Chairman. 


Linneman, Chi- 
Cape 


Law 





printed in the advance program will 


*No reports 
be read. 





Paul F. Hannah, 


Activities Committee, 
ington, D. C., Chairman 


Sub-Committee on Small Claims 
Russell, Topeka, Kansas, Cl 
2. Council recommendations to Conference 
3. Open discussion led by: 
Joseph D. Calhoun, Media, Pa 
Paul B. DeWitt, Ann Arbor, Michigat 
James D. Fellers, Oklahoma City, Ol 
Guy, Cheyenne, Wyoming 
Mark H. Harrington, Denver, Colorado 
Ross I.. Malone, Jr., Roswell, New Mexi 
William T. Muse, Richmond, Virgini 
John W. Ol'ver, Kansas City, M 
John J. Sirica, Washington, D. | 
Gerald E. White, Grand Rapids, Michigan 
B. Discussion of Methods and Techniques fot 
Carrying out Conference Program. 
Announcement of 
niuttee. 
Report of Committee on Elections 
Adjournment at 5:00 P. M. 
Monday, July 10, 8:00 A. M 
Banquet Room A, Empire Hot 
Breakfast given by Council Members for the State 
Chairmen. 


George F. 


Personnel of N inating Com 


2:00 P. M 
Veterans’ Buildi 
Open Hearings by Resolutions ( ittec 
4:00 P. M 
Private Dining Room 4, Empire H 


Meeting of Nominating 
Nominations. 
Tuesday, July 11 


9:30 A. M 


SECOND GENERAL SESS 
Palace Hotel 
Ronald J. Foulis, St. Louis, Missouri, Chairmar 


presiding 
Report of Resolutions Committe: 
Continuation of discussion of pro 
lowing year and methods of execution there 
Report of Membership Commite: Robert M 
Clark, Topeka, Kansas, Chairman 
Report of Committee on Report Robert W 
Pharr, Memphis, Tennessee, Chairmar 
Report of Committee on Stat inior I 
tions, Harold B. Wahl, Jacksonville, Florida, Chair 
man. 
Other Unfinished Business 
New Business. 
Report of Nominating Committe 
Nominations from the floor. 
12:00 noon—Adjournment. 
12:00 to 2:00 P. M. 
Balloting by members for election of officers and 
Council members for the ensuing yea 
2:00 P. M. 
Meeting of judges of election t int ballots 
Wednesday, July 12 
Luncheon, 12:30 P. M 
Empire Hotel 
‘Ronald J. Foulis, Retiring Chairman, Presidit 
Installation of New Officers. 
Adjournment. 
2:30 P. M. 
Private Dining Room 4, Empire Hots 
Meeting of newly elected officers and Council 
(Continued on page 513) 












































AMERICAN LAW INSTITUTE COMPLETES MONU- 
MENTAL TASK IN TORTS AND PROJECTS TWO 
IMPORTANT NEW ACTIVITIES 





Approves Five Proposed Final Drafts on Torts at Meeting, Thus Terminating Long Work on 
This Important Subject—Work in Criminal Law as Related to the Problems of the Sixteen 
to Twenty-One Year Old Group Undertaken— Preliminary Drafts Now Being Worked over— 
John H. Wigmore and Professor Edmund M. Morgan to Prepare Model Code of Evidence— 
These New Undertakings Represent a Growing Emphasis on Improvement of the Law by Re- 
making Rather Than Restatement—President Roosevelt’s Message—Justice Butler Addresses 
Meetinge—Reports of Director and Adviser on Professional Relations—Tentative Drafts Con 


sidered, etc. 





e Law of Torts and announcement parable to it in scope. Not lacking unity, it never- 


Se IMPLETION of the monumental task of re- Property, there is no other field of the law com- 
statins tl 


of two additional undertakings of the first im- theless includes many divisions dealing with wrong- 
portance—a study of the manifold problems pre- ful and privileged interferences with distinct types 
sented by ime in the sixteen to twenty-one year of interests. During the progress of the work the 
old group ind. the preparation of a model Code of editorial organization created to deal with the sub- 
Evidence ere the outstanding features of the ject has increased from one to five groups. In all, 
highly successful Seventeenth Annual Meeting of 145 preliminary drafts were considered by the edi- 
the American Law Institute, held in Washington, torial force. Including all present drafts, twenty- 
D. C., on May 11, 12 and 13 seven tentative and final drafts have been dealt 

These last named undertakings represent an in- with by the Council and the Institute membership. 
creasing emphasis, in the words of Mr. Herbert F. 


Forty-One Reporters and Advisers Have 


Goodrich’s report, “upon the improvement of the Worked on Torts 

law by remaking rather than restatement. Sut 

this does t mean that the entire direction of the “Forty-one Reporters and Advisers have been 
Institute's tivities has been changed. As Direc- members of the different Tort groups. Besides Mr. 
tor William Draper Lewis says in his report, chief sohlen we have had seven Reporters for different 
among the things to be restated, in the interest both divisions or chapters: Edgar N. Durfee, Everett 


ion and the public, are the Law of Fraser, Fowler V. Harper, Warren A. Seavey, 
he Law of Judgments, and the Law Harry Shulman, Edward S. Thurston, and Maurice 


\ssociations, t 
of Persons. In addition, there are two divisions T. Van Hecke. On the title pages of the respective 
of the Law of Property—the Rule Against Perpetui- volumes will always appear the names of the mem- 
ties and Covenants Running with the Land, the bers of the group or groups which have developed, 
omission of which leaves the Restatement of Prop- through years of labor and many conferences, the 
erty manifestly incomplete drafts presented to the Council. They are the men 

, primarily responsible for the Torts Restatement. 

A Monumental Task Completed “Throughout the first fourteen years of our 
The iccessful completion of the Restatement work on the Restatement of Torts, Francis H. 
of Torts within the year was a tremendous task. Sohlen was the Reporter, at first the sole Reporter, 
Its magnitude was sufficiently indicated by the and as the work progressed, responsible as general 
number of proposed final drafts presented to the Reporter not only for the drafts prepared by him 
meeting Five groups worked on the remaining as Reporter for Group No. 1, but also as supervising 
subjects | the Director paid tribute to the fine Reporter for the drafts of Chapters prepared by 
spirit of loyalty and cooperation among the Re- other groups. lo our very great regret, since your 
porters and their Advisers which had not only annual meeting in 1937 his illness has prevented 
made the completion of the remainder of the task his active participation in the work. The divisions 
possible during the last year but also accounted covered in Volume III published last fall were 
' for the rapid progress on this important subject begun and nearly all of them completed before your 
during the past ten years. The Director makes the meeting in 1937, while the material dealt with in 
following statement in his report concerning the the final divisions and chapters now before you was 
history of the Institute’s work in Torts: prior to that time often the subject of discussion 
“The first subjects undertaken for Restatement not only with me, but witii others of the editorial 


were Contracts, Conflict of Laws, and Torts. Work force. Therefore the Restatement of Torts as a 
on each was begun in June 1923. The first two sub- whole reflects his scholarship and that instinctive 
‘ects were published in 1932 and 1934, respectively. grasp of the principles and spirit of our common 
As planned, the Restatement of Torts covers a law which is his outstanding intellectual character- 
much wider field than either of the others. Except istic. I am therefore sure that you will approve 
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the action of the Council in carrying his name as 
Reporter for Torts not only on the title page of 
the first three volumes but also on the title page of 
the concluding volume.” 


Youth and Crime: A New Undertaking 


As to the newly undertaken work in the prob- 
lems of youth and criminal justice, Director Lewis 
pointed out that from the beginning the Institute 
had recognized that it was its duty to do what it 
could to improve criminal justice. In the perform- 
ance of that duty it had already prepared and pub- 
lished a Code of Criminal Procedure—many parts 
of which were already in force in a considerable 
number of States—and in addition, had had two 
important reports from an “advisory committee 
composed of eminent judges, lawyers, law pro- 
fessors, and members of allied social sciences—men 
whose studies and practical experience lend just 
weight to their opinions.” In further explanation 
of this projected activity, he said in his report: 

“In 1935 this advisory committee recommended 
that we should produce a comprehensive Code of 
Criminal Law and Administration, suggesting an 
organization for the accomplishment of the task. As 
I stated in my last annual report, the sum required 
to carry out its recommendations is large and gen- 
eral financial conditions so far have prevented us 
from securing the necessary funds. 

“The second report which was submitted on 
February 12th of last year was, like the first report, 
unanimous. It is a most interesting document. The 
Committee points out that: the object of criminal 
justice should be the protection of society. The 
substantive and adjective criminal law and the 
things which should be done to the convicted per- 
son should be judged from that standpoint. In the 
United States, however, we have inherited a system 
that makes not the protection of society but punish- 
ment of the criminal its primary object. As a con- 
sequence, the convicted person is punished accord- 
ing to the degree of abhorrence with which the com- 
munity regards the act he has done. Punishment 
fits the crime not the criminal. With the expiration 
of his term the prisoner, though perhaps known to 
be dangerous, is released to prey again on society ; 
while often a prisoner recognized as practically cer- 
tain not to commit another crime is kept in jail at 
the public expense until he has, by completing his 
term, paid his debt to society 


Underlying Defect in Criminal Law 


“Of course, our advisory committee being ex- 
perts in criminal behavioristic characteristics recog- 
nize that in manv cases punishment has a thera- 
peutic value to the person punished and at least 
some value as a crime deterrent. But they were of 
the opinion that the underlying defect in our exist- 
ing criminal law system lies in making punishment 
an end in itself rather than one of the means to the 
real end which is the protection of society. 

“It is significant evidence of the advance in our 
thinking that not only the psychiatrist and the per- 
son experienced in our prison administration but al- 
so judges and lawyers who have spent much of their 
lives in our criminal courts believed that what the 
Institute most usefully could do to improve existing 
conditions was to take a segment of our criminal 
law administration, the segment which affects the 
youth group between the ages of sixteen and 





twenty-one, and suggest those changes resulting 
from making the protection of society rather than 
the punishment of the convicted youth the primary) 
object. 

“A year ago last winter the report just de- 
scribed was discussed and unanimously adopted in 
principle by the Council. Later, as stated in the first 
part of this report, the necessary funds were se 
cured to prepare an act or acts which could be sub- 
mitted to the Council and later to you for considera 
tion. 


Preliminary Drafts Being Worked Over 


“The plan adopted in our Restatement work 
has been followed. Preliminary Drafts are being 
worked over by a comparatively small group com- 
posed of the Reporter, John Barker Waite of the 
University of Michigan, and Advisers. The per- 
sonnel of the Advisers varies somewhat with the 
particular topics before the group for discussion 
Among the Advisers at present there are: Judge 
Curtis Bok, Court of Common Pleas No. 6, Phila 
delphia; E. R. Cass, Secretary of the American 
Prison Association, New York: Sheldon Glueck, 
Professor of Law at Harvard University; Leonard 
V. Harrison, Washington, D. C., with Pryor McM 
Grant, author of “Youth in the Toils”; Doctor Wil 
liam Healy, Director Judge Baker Guidance Center, 
3oston, Massachusetts; Edwin R. Keedy, professor 
of law at the University of Pennsylvania, Philadel- 
phia; Austin H. MacCormick, Commissioner of the 
Department of Correction, New York; William E. 
Mikell, professor of law at the University of Penn- 
sylvania, Philadelphia; John D. Rockefeller, 3d, 
New York; Doctor Thorsten Sellin, Department of 
Sociology, University of Pennsylvania, Philadel- 
phia, and Judge Joseph N. Ulman, of the Supreme 
3ench of Baltimore City, Maryland 


Proposed Work Is Defined 


“We are not engaging in original fact re- 
searches although Doctor Sellin has compiled from 
existing official statistics most interesting and in- 
formative statistics for the use of the Committee 
Indeed, the Institute would not be undertaking this 
matter had not existing experience and study by 
those devoting their lives to the subject produced a 
group of persons adequate to do the work we want 
to do. That work is to ascertain the legal and prac- 
tical difficulties of adjusting our criminal law and 
its administration as it affects the sixteen to twenty- 
one age group to the better protection of society, 
reducing the danger of further anti-social acts by 
those members of that group who are charged with 
or convicted of crime; not only of serious crime but 
of any anti-social conduct. For instance, one of the 
things which has already engaged the attention of 
the group is whether it would be wise and legally 
and practically possible to commit convicted youths 
for a long or indefinite period to a treatment board, 
and what should be the organization and duty of 
such a board and the extent of its powers. If any 
positive affirmative conclusions are reached, and we 
can, I think, assume that some will be reached on 
this or at least on some other pertinent matter, the 
conclusions will be formulated in drafts either of 
carefully stated principles or proposed statutes, ac- 
companied by adequate commentaries and explana- 
tory notes. These drafts, though like all our other 
preliminary drafts confidential, before being em- 
bodied in a final preliminary draft for the considera- 
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tion of the Council next winter, will be sent to the 


members of the Advisory Committee to which I 
have referred and also to many others who have 
given special consideration to the subject. 


Institute Not Committed in Advance to Particular 


Recommendations 
“In view of the great and proper public con- 
cern in all matters pertaining to crime and espe- 
cially crime among young persons, it is perhaps 


well for m« 


already ki 


emphasize here what all of you 
that while we have gladly under- 


taken this important work, the Institute is not 
committed to the recommendation of any definite 
legislation or to any statement of principles relat- 
ing to crit justice until both our Council and 
our members assembled in a regularly called meet- 
ny have spoker 

We need, do we not, the self-education 
which result om consideration and discussion of 


matters ot 
rightfully 


great public moment on which the public 
to be able to look to the legal pro- 


fession for guidance? For this reason alone work 
in the field of criminal law would be well worth 
our while. But we may, with reason, expect from 
our present undertaking more than self-education. 
If there are developed by the necessarily slow but 
sure process to which we are accustomed definite 


recommendations on which we can unite, the 
weight of the Institute will be an important tactor 


in their very general adoption 


Reasons and Plans for Preparing Evidence Code— 
Overhauling of Rules Long Overdue 


The following explanation of the reasons and 
plans for the model Code of F vidence are of special 
interest 

“The action of the Carnegie Corporation in 


$40,000 for our use in drafting a 
Evidence gives us a long-sought 


do a much-needed public service. 


appropt lat 
model Code of 
opportunit \ 


The existing rules of evidence are often in their 
application neertain; some prevent rather than 
promote the correct ascertainment of facts. Their 


overhauling by a body capable of distinguishing 
the absurd and obstructive from the useful and 
necessary is long overdue. 

“When we first started our work on the Re- 


ie Law we 
Evidence 


statement considered undertaking 
We then came to the 
conclusion he existing confusions and defects 


1 
present law of 


tement ol 


a Resta 


in the Evidence can be remedied 
only by legislative action. We always have been 
primarily interested in a change in the existing law, 
not its restatement. 

‘The first stages of the work on the Code have 
been going forward since February. We are for- 


tunate in having secured John H. Wigmore as Chief 
Consultant and Edmund M. Morgan as Reporter. 
For a ration, John H. Wigmore has been for 
lawyers the outstanding authority on the Law of 


gent 


Evidence and the chief exponent of its intelligent 
reformation. The work which Edmund M. Morgan 


has done his present position in the profession 

is a guarantee that the Code will be well done and 

when done, its adoption most ably advocated. 
‘lohn M. Maguire of the Harvard Law School 


faculty will 
Assistant 


Advisers ] 


work with Mr. Morgan as his Chief 
We are now engaged in selecting the 
Morgan has 


Mr 1otifed me he will 





have a first draft of an important part of the Code 
ready for their consideration by the end of August. 
Tentative Draft to Go to Council Next Winter 

“It is our present expectation that next winter 
the group will be able to submit to the Council 
a proposed tentative draft of the sections of the 
Code relating to witnesses, their competency, ex- 
amination, impeachment, rehabilitation, privileges, 
and privileged communication. This draft as 
amended by the Council, will be submitted for your 
consideration next spring. In the spring of 1941 
you should have before you a tentative draft of 
the sections of the Code relating to exclusionary 
rules, including remote and prejudicial evidence, 
hearsay, opinion and best evidence rules ; also some, 
if not all, of the sections relating to miscellaneous 
matters, including burden of proof, presumptions, 
judicial notice, function of judge and jury, and 
parole evidence. In 1942 it is our expectation that 
we shall be able to complete a proposed final dratt 
of the entire Code.” 

Full Attendance and Sustained Interest Mark 
Regular Sessions 

The regular sessions of the Institute opened on 
Thursday, May 11, in the ball room of the Mayflower 
Hotel at Washington. There was the customary full 
attendance and evidence of sustained interest in the 
work of the organization. This interest was manifested 
throughout the entire meeting in the careful atten- 
tion given to the various proposed drafts submitted 
for consideration. 

President George Wharton Pepper called the Insti- 
tute to order. His opening remarks were in his usua: 
felicitous vein, as follows: 

“My speeches in 1937 and 1938 were generally 
conceded to have been among the best that remained 
undelivered. (Laughter.) I am ambitious to add the 
1939 address to the rest, thus making a notable trilogy 
of oratorical self-restraints. I have the impression that 
the high point of my administration is when | have 
made an announcement of this sort. (Laughter) It is 
said that Republics are ungrateful but certainly it is 
not true of the Institute. They welcome my executive 
silence, and the happy faces and bright eyes that greeted 
the announcement last year have made me unwilling 
ever again to inflict a presidential address on my con 
stituents. 

“I know you will be delighted to hear me say 
there will be no presidential address in 1939. 

“Now, having thus happily disposed of the first 
number on our agenda, we come to a happier one 
the second. If 1 were to announce to you, without 
compensating assurance, that the Chief Justice was 
unable to be with us today, you would be both anxious 
about his health and grievously disappointed at his 
absence; but when I hasten to assure you that it is 
not a matter of health, but merely the carrying out of 
a prudent resolve formed within tke last few days to 
conserve his health and strength for his onerous duties, 
you will be greatly relieved; and when I tell you that 
another Justice of the Court has consented to attend 
and give us his judicial blessing, you will remind your 
selves that ‘every cloud has a silver lining,” and when 
I mention his name, you will realize that this time the 
lining is not merely silver but pure gold. 

“T have the very great pleasure in presenting our 
highly esteemed and well-beloved Mr. Justice Butler.” 
(l.oud and prolonged applause ) 

Mr. Justice Butler waited for the applause to sub 
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side and then proceeded with his remarks. His open 
ing words, as to the lack of any reason for anxiety as 
to the health of Chief Justice Hughes—who had 
originally been scheduled to speak—were received with 
natural satisfaction by his hearers. He then proceeded 
in a light and humorous vein, and his sallies were 
greeted with frequent laughter and applause. His ref- 
erence to the great progress the Court had made in 
restating constitutional law was particularly enjoyed. 
Unfortunately Justice Butler’s remarks could not be 
secured in time for publication in this issue. 

Reports of the Treasurer, George Welwood Mur- 
ray, and of the Committee on Membership, of which 
Mr. George E. Alter is chairman, followed. Then 
came the report of Director William Draper Lewis, 
from which important extracts have already been made. 
Before presenting it, however, the Director read the 
following message from President Roosevelt, which 
was loudly applauded : 

Message from President Roosevelt 
THE WHITE HOUSE 
WASHINGTON 
May 4, 1939. 
My dear Mr. Lewis: 

It gives me great pleasure to extend greetings to the 
Seventeenth Annual Meeting of the American Law In- 
stitute. This organization is making a noteworthy con- 
tribution to the development and growth of jurisprudence. 

The Law is one of the living forces that guide organ- 
ized society. It cannot remain static, but must be con- 
stantly molded and adjusted to the requirements of passing 
generations and the changes in our social and economic 
Structure. The administration of justice is a bulwark 
of democracy and its efficiency must be constantly en- 
hanced. More than ever before, the people are conscious 
of these needs. 

Much has been achieved in this direction in recent 
years. Among the notable accomplishments in this field 
is the far-reaching reform in Federal civil procedure, which 
constitutes an outstanding milestone along the road of 
law reform. The American Law Institute by modernizing 
and restating mumerous branches of substantive law, and 
formulating a code of criminal procedure, has been a 
vital factor in this task of adapting the law to the re 
quirements of modern society. 

Much still remains to be done, however, on both the 
substantive and the procedural side of jurisprudence. The 
simplification of Federal criminal procedure by means of 
judicial rule-making, is still to be attained. The Federal 
judicial system must be implemented by an adequate ad- 
ministrative machinery. I hope to see these two steps 
taken in the near future. 

I am informed that the American Law Institute has 
now under way projects involving the drafting of statutes 
in the field of criminal justice, and formulating a code of 
the law of evidence. They constitute activities of vital 
importance in the general effort to improve our legal 
system. * 

I am glad to felicitate the American Law Institute 
on what it has accomplished, and to wish it still greater 
success in its future endeavors. 

Very sincerely yours, 

(Signed) FRANKLIN D. ROOSEVELT. 
Honorable William Draper Lewis, 
Director, 
The American Law Institute, 
3400 Chestnut Street, 
Philadelphia, Pennsylvania. 
When the applause subsided Director Lewis pro- 


t 


ceeded with his report. It began with tributes to two 
members of the Institute, long associated with its work 
Victor Morawetz, who died on May 18, 1938, and 
Arthur Prentice Rugg, late Chief Justice of the 
Supreme Judicial Court of Massachusetts, who died on 
June 12, 1938. Then follows mention of a resolution 
of the Carnegie Corporation appropriating $40,000 to 
be used in the production of a model Code of [-vidence, 
and of a further donation of $25,000, which will be used 
in connection with holding the usual annual meeting 
next year. “Besides the gift and prospective gift just 
referred to,” the report continues, “we have received 
from the Commonwealth Fund, the Samuel S. Fels 
Fund, and an individual donor, “donations and sub- 
scriptions of $36,500 for the purpose of preparing for 
the consideration of the Council and your annual meet- 
ing next year an act or acts dealing with criminal 
justice insofar as it affects the 16 to 21 age group.” 


Publications of Torts, Third Volume, 
and Property Act 


The report mentions the publication of the third 
volume of Torts, as previously authorized, and also of 
the Property Act, prepared in cooperation with the 
Commissioners on Uniform State Laws, in accordance 
with an agreement made in 1935, and approved by the 
Institute a year ago. The act, he added, had been 
also approved by the Commissioners and the House of 
Delegates of the American Bar Association and would 
be presented to the State Legislatures with the back- 
ing of all three organizations. 

The report takes up the restatement of Torts, re 
ferred to above, of which five proposed Final Drafts 
were submitted, and then gives these comments on 
the various Tentative Drafts presented to the Insti 
tute for consideration and criticism but not for final 
action : 

Tentative Drafts on Property 


“The two tentative drafts pertaining to the Restate- 
ment of Property presented for your consideration, 
Tentative Drafts Nos. 11 and 12, are the product of 
two editorial groups working on that subject. They 
cover respectively the Chapters relating to Class Gifts 
in the Division, Future Interests, the last Chapters of 
the Division relating to Easements, and the Division 
relating to Licenses. The size of the draft relating 
to Class Gifts in Future Interests, 324 pages, indicates 
the very great amount of work accomplished during 
the past twelve months by Group (1)... . 

“The Chapter on Licenses which follows the con- 
cluding Chapters on Easements in the draft presented 
by Group (2) though limited in size has presented, as 
was anticipated, very difficult problems. You will note 
that we are no longer calling the Division for which 
Mr. Rundell is Reporter, the Division on Easements 
and Profits. At the last meeting of the Council it 
was determined-to eliminate the word ‘profit’ from 
the title as in this country it is usual to speak of what 
is called in England ‘profits’ as ‘easements.’ There is 
with us practically no difference in the rules of law 
pertaining to what was originally called ‘profits’ and 
the rules pertaining to easements. 

“The Reporters of the respective groups, Richard 
R. Powell and Oliver S. Rundell, are already working 
on the revision of all the tentative drafts of Property 
presented to your meetings since the publication of the 
first two volumes of Property in 1936, except the 
Chapter on Powers which you approved finally last 
year. These drafts, plus those presented to your meet- 











in; 
pa 
in 
pu 
in 
th 


Sli 


ha 


ap 
un 
Sta 
me 
Dr 
Di 
Nc 
diy 
of 


he! 


sm 


Se 
wa 
on 

the 
por 
the 
wit 
evi 
Me 
Col 
wo 


ma 
con 
wit 
Diy 
the 


pea 


Me 
pul 
fort 
one 
to 
mu 
Res 


req 
law 
plet 
stin 
com 
prac 
whe 


and 
prey 
time 
as C€ 
carr 
and, 
For 








AMERICAN LAw INSTITUTE HoLps SEVENTEENTH ANNUAL MEETING 


473 








ing this year and the Chapter on Powers, cover 1033 
pages. Of these 1033 pages, 795 pertain to Future 
interests and ers of Appointment. We expect to 
naining matter pertaining to Future 
the matter pertaining to Powers in 


publish all 


interests 


the fall of 1940 in Property Volumes III and IV. 
Whether the estatement of Easements and the Re- 
statement \ censes will be included in Volume IV 
has not as yet been determined. 
Security 
On Ox 22, 1936, the Carnegie Corporation 
appropriated from the $10Q,000 set aside for our use 
under their 1 lution of 1933, $75,000 for the Re- 
statement of the law pertaining to Security. At your 
meetings in 1937 and 1938 you considered Tentative 
Drafts Nos. 1 and 2, respectively, which cover the 
Division on ges. This year, in Tentative Draft 
No. 3, you ha before you for your consideration the 


ssory Liens and thirty-one sections 


division on 
f Suretyship 


of the Divisi 


“Since your meeting last year, there have been 
held five conferences, three full conferences and two 
small conferences, of the Reporter and his Advisers. 

“When the appropriation for the Restatement of 
Security was made by the Carnegie Corporation, it 
was understood that it might not be possible for us 
on the appropriation to complete all the divisions of 
the subject. I stated to the President of the Cor- 


vould not undertake any division of 

would not be certain to complete 
within the $75,000 appropriated. Last spring it was 
i uld have to make a choice between 
and Suretyship. We 
We chose Suretyship and the 


poration that 

the subject 
evident that v 
Mortgages on Re 


could not finisl 


il Property 


work on that division has been proceeding. 

“It is planned that a large part of the remaining 
matter relating t Surety ship will be submitted for your 
consideration next year, and the remainder, together 
with the revi f all prior Tentative Drafts on the 
Divisions Security undertaken for Restatement, in 


the spring 
European Annotations of Conflict of Laws 


The report next refers to the project for Euro- 


Laws: 


nflict of 


pean annotat tr Conn 

‘As planned by the late distinguished legal scholar, 
Mendelssohn-Bartholdy, the Annotations would be 
published mes, each volume setting 





forth the corr i lict of Laws law in some 
one of the p1 pal European countries; the volume 
to be arranged in the order of the chapters and as 
much as poss bl in the order of the sections of our 
Restate ne t 

‘The worl thus conceived is a monumental one 


requiring the 
1 


lawyers al I ce Sally 
plete in English, it would 
stimulate as nothing else a knowledge and interest in 
comparative | this country besides being of great 


practical value to those members of our profession 


1 


who have clients with 


yrati nN of 


American and European 
com- 


taking several 


would be, 


years to 
Published, as it 


interests abroad. 
Mendelssohn-Bartholdy 
onditions of Europe have so far 
carrying out the project. For some 
have looked to Doctor Ernst Rabel 


“The untimel death of 
and the 
prevented us f1 


time, however 


disturbs 


as one eminently fitted to be an important factor in 
arrying on the work. Doctor Rabel was the founder 
and, until recently, the Director of the Institute of 
Foreign and International Private Law carried on un- 





der the auspices of the Kaiser Wilhelm Society for 
the Promotion of Science in Berlin. While we are 
not as yet in a position to be certain of being able 
to complete the work, I am glad to announce that last 
month I was able to send Doctor Rabel a two-year 
contract under which it is hoped that he will shortly 
come to the United States and in cooperation with 
Max Rheinstein, Professor of Comparative Law in the 
Law School of the University of Chicago, make a real 
beginning in this notable task.” 


Announcement of Important New Undertakings 


Announcement and explanation of the new under- 
taking in the field of criminal justice, involving the age 
group between 16 and 21, and of the proposed prepa- 
ration of a model Code of Evidence follow. The re- 
port concludes by expressing a belief in the continuing 
usefulness of the Institute: 

“The work on the Restatement has tested the 
ability of the American Law Institute to act efficiently 
as an agent of the profession for the performance of 
this duty. The financial support which we have re- 
cently received for work in the fields of criminal law 
and evidence is a recognition of our potentialities for 
usefulness. An organization which unites for serious 
work the leading members of the bench, the bar, 
and the principal schools of law, which has developed 
a work technique of proved value, need not fear that 
there will come a time when there will not be many 
useful things which it ought to undertake. Your 
Council and its Executive Committee recognize that 
there is much today needed to be done which we can 
do.” 


Report of Adviser on Professional Relations 


Herbert F. Goodrich, Adviser on Professional Re- 
lations, presented his report. He began by a good- 
humored reply to a criticism of Professor Chafee that 
“Group production,” as in the work of Restatement, 
“squeezes out individuality the writing of a sin 
gle man is more liable to prejudices and errors of 
judgment, but it has a tang. After all the confer- 
ences and compromises that preceded it, the Restate- 
ment tastes flat.” Mr. Goodrich said: 

“Professor Chafee has, in this comment, been 
somewhat too generous about the individual author ; 
perhaps just a trifle too hard on the Restatement. His 
own writing has tang, always. So does that of an 
other writer, used by Mr. Chafee as an example of a 
writer whose product has flavor, the distinguished au 
thor of Wigmore on Evidence. But it is not all of us 
who can make written words become alive as these 
two legal scholars do. Nevertheless, presumably we 
shall all admit the tendency to dullness where words 
of an author are argued over and criticized by others 
and forms of statement adopted which are, in many 
instances, necessarily a compromise among several 
views. 

“How much has that tendency to dullness affected 
the Restatement? I have read a good many pages of 
the current drafts with Professor Chafee’s criticism 
and Mr. Franklin’s story in mind. My conclusion is 
that a page of the Restatement is not so spicy as a page 
of the New Yorker and that a chapter does not con- 
tain so many scintillating epigrams as one may find 
in an opinion by Mr. Justice Holmes. But it does not 
seem to me that the life has been squeezed out of the 
language by reason of the fact that we are doing group 
work. There are not many jokes, it is true. But 
there are striking illustrations, illuminating comments, 
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and every now and then, interesting bits of legal his- 
tory. Blackletter statements do not sparkle, it is true. 
But the purpose of the blackletter is not to reflect sun- 
shine, but group thought upon a rule of law. Further- 
more, the more recent work seems to me to read more 
smoothly than does some of the matter written earlier 
in the process of restatement. For a while there was 
a tendency to limit our Reporters and their groups 
to what was perhaps too great a rigidity in their com- 
ments. The later material seems to be freer and, there- 
fore, to run more smoothly. Obviously, this is a mat- 
ter of opinion. What to one person seems sufficient 
fullness of expression to make smooth reading may 
seem to another undesirable padding. The final judg 
ment will, of course, be made by the user.” 

“But regardless of whether the writing is dull 
or brilliant,” the report continues, “the importance 
of the Restatement in the building of American 
law continues to be demonstrated both by those who 
like it and by those whose acceptance is mingled 
with doubt. One may see both direct and indirect 
examples of this importance in many places. It is 
interesting, for instance, to see the skilfully prepared 
announcement of Professor Scott’s important work 
on the law of Trusts tied to the Restatement and 
the Institute’s debates and discussions in the prepa- 
ration of that branch of the Restatement. 

“The final demonstration of the growth of the 
acceptance of the Restatement is the examination 
of the current list of citations. Such a list is com- 
pleted up to April 1, 1939. It shows nearly 4000 
citation paragraphs of the Restatement in its vari- 
ous subjects which we have collected. It is neces- 
sarily a quantitative list, not a qualitative one. | 
know of no way of setting up a table which would 
show the importance of the citation of the Restate 
ment in individual instances by courts, although if 
one were inclined he could some day make an ex- 
amination of Restatement citations by some one 
court and perhaps draw some conclusions there- 
from. Unfortunately, too, the present list is only 
one of appellate court citations. We have a great 
many instances of trial court citations sent to us, 
but nothing from which we can build up a com- 
plete citation table. P 

State and Restatement Common Law 


A table giving the court citations in all the 
States, in the various subjects restated, up to April 
1, 1939, follows. The report continues: 

“If the courts of every State spoke with the 
same voice on every point of law there would be 
little occasion for a restatement. The only im- 
provement which could be effected in such an in- 
stance would be improvement in language used 
for expressing legal ideas. It is doubtful whether 
that game would be worth the candle. On the 
other hand, if the law of our States diverged too 
widely a restatement of the common law would be 
impossible. There would not be any law common 
to us all except the United States Constitution and 
Statutes. We know, however, that we do have a 
common law and we also know that there is a split 
in judicial authority upon many questions of our 
law. The Institute in many, many instances has 
had to make a choice of which one of differing 
views it was to follow. The obvious result of such 
a choice is that the Restatement will express the 
view of one State and not of another. How far 
away does that make the Restatement from the 


common law as declared by the courts in any one 
State? 

“We tried to find the answer to this question 
through a section by section examination of the Re- 
statements in the subjects so far worked upon and 
annotations for each subject so far as they have 
appeared. We felt that we could get a fairly ac- 
curate idea of the difference between the Restate- 
ment and the body of case law by examining each 
of the annotations and seeing how the annotator’s 
statement of the local rule checks with the state- 
ment of the rule in the Restatement. Such a check 
cannot show the correspondence with complete ac- 
curacy. Frequently local decisions do not cover 
the precise point of a Restatement rule, though 
probably consistent with it. Sometimes the anno- 
tator contents himself by citing decisions without 
committing himself upon their agreement or dis 
agreement with a section. But in most instances, 
the answer was pretty clear. 


Interesting Results of Inquiry 


“The results appear in the tables set out be- 
low. Two things impress one strongly. One is 
the very slight degree of disagreement in any one 
State in any one subject of the Restatement. The 
other is the immense number of gaps which local 
decisions leave in the body of law of any subject, 
assuming that general body of law to be covered 
by the Restatement thereof. These are the places 
where we can expect the Restatement most quickly 
to affect the growth of law. ‘ 

The report then gives a series of tables, some 
of which have appeared in the AMERICAN Bar Asso- 
CIATION JOURNAL, setting forth the statistical basis 
for the foregoing conclusions. It then points to 
an emphasis in a new direction on the part of the 
Institute. 


Law Restatement and Law Remaking 


“For sixteen years the main part of the In- 
stitute’s work has been the improvement of the 
law through restatement. The Institute has asked 
its members to aid in the production of the Re 
statement by inspection and criticism of the work 
done by its experts. Institute members and the 
bar generally have responded intelligently and ade- 
quately. The Institute has not urged its members 
to use the Restatement, for it has been felt that 
such urging was not necessary. If the bar is con- 
vinced that the Restatement is an authoritative ex- 
position of the law, of course it will be cited to 
courts and cited by courts. The list of citations 
given above shows what has happened in a few 
short years in this respect. 

“We are not yet finished with restatement, but 
with the close of this year’s meeting the majority 
of the work now under way will have passed 
through your hands. During the next year, and 
perhaps longer, increasing emphasis will be placed 
upon the improvement of the law by remaking 
rather than restatement. This is not new work for 
the Institute. Many of the present members made 
contributions to the difficult writing of a Model 
Code of Criminal Procedure. Many have taken 
part also in other statute writing ventures into 
which the Institute has gone. Before you, at this 
meeting, is the Contribution Between Joint Tort- 
feasors Act. Next year there will be in your hands 
at the annual meeting a large part of a proposed 
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modern Code of Evidence. Your critical opinion 


will be asked for and I have no doubt will be given. 
Securing Adoption of Work in Statutory Field 


“When that Code is written its ultimate use- 
fulness will depend upon something more than its 
intrinsic merits. It can be promised now that the 


Code will represent the considered views of the 
I 

best experts in the legal profession upon what is 

needed in the remaking of our law of Evidence. 


But the Code will not become the law anywhere 
merely by being written. It will have to be adopted 
by statute or court rule in each State. The Insti- 
tute, itself, as an organization cannot appropriately 
urge the acceptance of its work by court or legisla- 


ture. Should it do that it would cease to be solely 
a body for scientific legal work and become an 
advocate. If it becomes an advocate it ceases to 


and its authority as a scientific dis- 
interested body is diminished. 

“It devolves upon the members of the Insti- 
convinced of the value of the work 
in Evidence and other fields which we have done 
or shall do the statutory field to assume the 
leadership in bringing to the appropriate associa- 


be objective 


tute who aré 


tions, commissions or legislative committees results 
of this work. That is a responsibility which mem- 
bers have virtue of their membership in this 


body and a responsibility which they have by vir- 
tue of their position of leadership in our profession. 
| am sure that this responsibility will be met in the 
future in the same fine way as it has been met in 
the past.” 


State Annotations of the Restatement 


Progress in the work of annotating is then 
reported : 

“The Institute began to talk about the State 
annotations at a meeting of Cooperating Commit- 
tees in 1927 at the annual meeting in 1928. When 
the suggestion was made that State and local as- 
sociations and other interested groups cooperate 
by the production of State annotations to accom- 
pany the Restatement the response was immediate. 
Obviously, nothing could be done until the publica- 
tion of the finished parts of the Restatement and 
we did not publish the first subject to be finished, 
Contracts, until 1932. The initial enthusiasm which 
gives impetus to a new project has long since dis- 
appeared from annotations. The same thing is true 
in the purchasing of volumes of the Restatement. 
We no longer have curiosity buying. The pur- 
chasers of succeeding volumes of the Restatement 
are buying because they know the Institute 
and its Likewise, persons who are now 
working on annotations are doing the work because 
they know about the Restatement, because they 
are interested in it and because they find satisfac- 
tion in working in the scholarly side of the law. 

“It is interesting and pleasant to report that 
we are continually receiving help from those who 
want to do this kind of work. Law professors still 
rank as the first among the annotations. Well 
established Bar Associations, like that in Pennsyl- 
vania, continue to operate efficiently through stand- 
ing committees which have charge of various sub- 
jects of annotation. Interested individuals, like 
Chief Justice Smith, Judge Hutcheson, Mr. Dodge, 
continue to give aid in the promotion 


them 
rl 


WOTK 


unflagging 








of Restatement work in their respective communi- 


ties. In addition to this we are gratified to receive, 
constantly, new helpers from interested members 
of the bar in many States. We have had warm 
and intelligent cooperation from officers in the 
Junior Bar Section of the American Bar Associa- 
tion and comparable organizations in various parts 
of the country. 


Easy to Begin, Hard to Finish 


“An annotation for any subject in any State 
is an easy thing to undertake and a hard thing to 
complete. Even where we can furnish an annotator 
with lists of authorities, suggestions for work, 
sample annotations from other States and Restate- 
ment text he has a long, hard and, sometimes, 
dreary road ahead of him before the work is com- 
pleted. But the doing of an annotation is unsur- 
passed as a piece of legal training. To learn 
thoroughly through reading, analysis and compari- 
son with the general law, the entire body of author- 
ity upon one subject in a given State is a piece of 
legal education of high and permanent value to the 
learner. It is proof of a live intellectual interest in 
our profession that men have been found who, for 
little or nothing, will go through the arduous task 
to produce State annotations. Their labor is the 
gain of every judge and lawyer who uses the Re- 
statement.” 

A list of the annotations nearing completion, 
twenty-eight in number, and of those now under 
way, to the number of one hundred, follows. The re- 
port concludes by expressing satisfaction with the fact 
that, without employing any of the customary 
means of advertising, the Institute has managed to 
bring its work to the attention of so many members 
of the bar. 


Drafts Considered by Institute 


The work of the Institute during the three-day 
meeting followed the procedure already developed. 
The Reporter took the platform and made a brief 
introductory statement as to the draft to be con- 
sidered, after which the material was considered 
section by section, with special reference to sec- 
tions presenting special difficulties to which the 
Reporter or his advisers or individual members 
called attention. The Reporter was frequently 
called on to explain or justify the form or substance 
of a particular text. 

The greatest interest and certainly the most 
vigorous discussion were aroused, as was natural, 
by that portion of Proposed Final Draft No. 6 on 
Torts dealing with “Interference in Business Rela- 
tions in Labor Disputes.” Professor Harry Shul- 
man, of Yale University Law School, was Reporter 
for this subject, and consideration of the text ran 
far beyond the time anticipated by those who pre- 
pared the program. However, the difficulties sug- 
gested were finally disposed of by striking out cer- 


tain portions of the black letter and giving the 
Council a certain latitude as to textual changes 
and revisions before final publication. As stated 


by Director Lewis, the few sections deleted were 
merely a few particular applications of the general 
principles stated and their omission did not really 
interfere with the symmetry of the admittedly fine 
piece of work which Professor Shulman had done 
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for the Institute. The draft as amended was finally 
approved. 


Tentative Property Drafts Considered 


The first draft taken up was Tentative Draft 
No. 11 of the Restatement of Property, covering the 
subjects of “Class Gifts” and “Limitations to ‘Heirs,’ 
‘Heirs of the Body,’ ‘Next of Kin,’ ‘Relatives’ and 
to other groups Similarly Designated.” Richard 
R. Powell, of Columbia University Law School, 
was the Reporter and A. James Casner, of Harvard 
University Law School, Associate Reporter. After 
a detailed consideration of the draft, it was referred 
back to the Reporters and their Advisers for re- 
vision in the light of the views developed and 
adopted during the discussion. 

Consideration of Proposed Final Draft No. 6 
of Torts followed. It covered the subject of “In- 
terference in Trade Relations by Miscellaneous 
Trade Practices” and “By Refusal and Inducing 
Refusal to Deal.” Under the latter head there was 
a chapter (37) dealing with “Refusal to Deal and 
Inducing Refusal to Deal or Breach of Contract— 
in General,” and another (Chapter 38), “In Labor 
Disputes.” The following “Scope Note” prepared 
by the Reporter and printed in the draft gives an 
idea of the particular problems treated under the 
last mentioned head: 


Scope Note on Important Subject 


“er 


This Chapter is divided into seven Topics. 
Topic 1 states some general principles and defini- 
tions which run through the entire Chapter. Topic 
2 deals with the propriety of various objects of 
concerted action by employees. It does not deal 
with the kind of action that may be pursued for 
the attainment of the objects. That matter is dealt 
with in Topic 3, with respect to concerted action 
by employees against their own employer in a dis- 
pute with him. Topic 4 deals with the legality of 
various types of concerted action by employees 
against their own employer in furtherance of a labor 
dispute with another employer. Topic 5 deals with 
the legality of certain conduct against an employer 
by workers not his employees when his employees 
have or have not a labor dispute with him. Topic 6 
deals with liability for incidental harm to third 
persons and to workers dismissed from employment 
because of the concerted action of other workers. 
Topic 7 deals with some special aspects of injunc- 
tive relief against concerted action by workers. 

“This Chapter is restricted to tort liability. The 
liability for breach of contract not to do the things 
which the workers are otherwise privileged to do, 
and the enforceability of their collective agreements 
with employers are beyond the scope of this Re- 
statement. For the general rules relating to the 
liability for interference in contract relations see 
§§9-18. 

“The rules stated in this Chapter deal with con- 
certed action by workers as a means of coercion, as 
a means of securing concession of demands made 
by them. They do not deal with concerted action 
which is not an exertion of pressure to compel com- 
pliance, as would be the case, for example, if work- 
ers should in concert leave their work to go to a 
picnic or if they should cause harm for the fun of 
it in the course of a concerted spree. Again, these 
rules deal with concerted action by workers in mat- 


ters relating to the employment of workers. They 
do not deal with concerted action in other connec- 
tions by persons who are or are not workers. In 
general, this Chapter deals with the special applica- 
tion to concerted action by workers of the rules 
stated in §§8%-18.” 


Further Proposed Final Drafts in Torts 


Consideration of Proposed Final Draft No. 7 
in Torts, for which Dean Maurice T. Van Hecke 
of the University of North Carolina Law School 


is Reporter, followed. It covered the subject of 
“Injunction.” Certain sections provoked consider- 
able discussion, in which the Reporter filled the 
customary role, and the draft was then approved. 
The same course was taken as to Proposed Final 
Draft No. 8in Torts, covering “Damages,” for which 
Professor Warren A. Seavy of the Harvard Uni- 
versity Law School was Reporter. Proposed Final 
Draft No. 9 in Torts, covering “Contributing Tort- 
feasors,” “Defenses,” “Events Which May Ter- 
minate a Cause of Action for Tort,” and “Tortious 
Conduct Not Previously Dealt With,” for which 
Professor Seavy was likewise Reporter, also received 
final approval. 

The last Proposed Final Draft in Torts to be 
considered and approved, thus terminating work 
on this vast subject and paving the way for publica- 
tion of the final volume, was on the general subject 
of “Invasions of Interests in Land Other Than by 
Trespass” (Proposed Final Draft No. 5 The 
three chapters considered dealt with “Invasions of 
Interests in the Support of Land and of Artificial 
Additions Thereon”; “Invasions of Interests in the 
Private Use and Enjoyment of Land (Private 
Nuisance)”; and “Invasions of Interests in the 
Private Use of Waters (Including Questions of 
Riparian Rights).” Professor Everett Fraser of the 
University of Minnesota Law School was Reporter 
for this subject. 


Other Tentative Drafts Presented 


Another Draft presented for consideration dur- 
ing the meeting was Tentative Draft No. 12 in 
Property, for which Professor Oliver S. Rundell of 
the University of Wisconsin Law School was Re- 
porter. It covered the subjects of ‘“Extinguishment 
of Easements and their Protection Against Third 
Persons,” and of “Licenses” in the Division on 
“Servitudes.” Still another was Tentative Draft 
No. 3 on “Security,” for which Professor John 
Hanna of the Columbia University Law School is 
Reporter, covering the subjects of ‘“Possessory 
Liens,” “Nature and Creation of Suretyship” and 
“Surety and Principal.” These were considered 
and referred to the Reporters for further revision. 

“Contribution Among Tortfeasors Act,” for 
which Professor Charles O. Gregory, of the Uni- 
versity of Chicago Law School is Reporter, was 
approved. The act is being drafted in cooperation 
with the National Conference of Commissioners on 
Uniform State Laws. It will not be published until 
it is submitted to the Commissioners and approved 
by them. 

Judge Henry T. Lummus, of the Supreme 
Judicial Court of Massachusetts, was elected mem- 
ber of the Council to fill the vacancy caused by the 
death of Hon. Arthur P. Rugg, late Chief Justice 
of the same court. 

(Continued on page 486) 
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DRAKE’S PLATE OF BRASS 


Discovery of Remarkable Historical Memorial Set up in 1579 by Sir Francis Drake on Voyage 


to California Coast—Takes Possession of Country in Name of Queen Elizabeth and Leaves 


Plate to Record Act and also Cession of Land by Natives—Announcement of Discovery of Plate 


_ -\ erificatio 


Now on Exhibition in Palace of Fine Arts at Golden Gate International Expo 


position, etc. 





By ALLEN L, 


CHICKERING 


President of California Historical Society; Member of Los Angeles Bar 


N the fall of the year 1577 Francis Drake sailed from 
| England with five bound for the Orient. 

Nearly a year later he passed through the Strait of 
Magellan with onl Shortly after reach- 
ing the Pacific Ocean the vessels were separated in a 
storm and Drake sailed north with only one vessel, the 
“Golden Hind He captured many Spanish vessels 
and took a quantity of gold, silver and jewels. The 
main prize which he captured was the “Cacafuego.” 
His vessel by this time was not only heavily loaded 
but needed to be reconditioned, so he sought a harbor 
in which to recondition it. According to “The World 
Encompassed,” which is based on the account of 
Drake’s chaplain, Francis Fletcher, he found on June 
17, 1579, a satisfactory harbor in latitude 38 deg. 30 


vessels 


y three vessels. 


min., where he came to anchor and remained until 
July 23, Old Style, so by the modern calendar his so- 
journ there from June 27 to August 2, 1579. 
During this stay his vessel was reconditioned. 

The accounts of Drake’s voyage tell of the In- 
dians whom he met and of their habits. Drake’s rela- 
tions with the Indians were friendly and finally the 


chief or, as they called him, the Hidh, attempted to get 
Drake to take ssession of the country, making signs 
that they would resign unto him “their right and title 


in the whole land.” This offer was, according to “The 


World Encompassed,” accepted by Drake in the name 
of her Majesty, Queen Elizabeth, and before leaving, 
as a sign of taking possession, he set up a Plate of 
Brass. The description of this act, taken from “The 
World Encor passed,” is as follows: 

“Before wv ent from thence, our generall caused to 
be set vp, at ument of our being there; as also of her 
maiesties, and successors right and title to that kingdome, 


namely, a plate of brasse, fast nailed to a great and firme 
ngrauen her graces name, and the day 
1 of the free giuing vp, 


post; where 


and yeare of riuall there, anc 


of the prouince and kingdome, both by the king and peo- 
ple, into her maiesties hands; together with her highnesse 


picture, and 1 piece of sixpence currant English 
monie, shewing it selfe by a hole made of purpose through 
likewise engrauen the name of 


the plate; vnderneath 
our generall &c.” 


On a day the latter part of June or the early 
part of July, 1936, a young Oaklander named Beryle 
W. Shini | cnicking, picked up a piece of metal 
on a ridge a head of San Quentin Bay, an arm 
of San Francis Bay, and carried it home, believing 
that it was e of iron and might serve to cover 
a hole on the le of his automobile. Some months 
later, when he started to make use of it for that pur- 
pose ( ed that it seemed to bear some in- 
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scription, so he took it into the house and scrublied 
it but was able to make nothing of the inscription. 
Being curious, he showed it to some friends, among 
them a former pupil of Dr. Herbert E. Bolton of the 
University of California, who advised that Mr. Shinn 
show it to Dr, Bolton. Dr. Bolton at once recognized 
it and believed it to be the Plate set up by Francis 
Drake in 1579. He consulted with the writer, Presi- 
dent of the California Historical Society, who organ 
ized a group of members of that Society to acquire the 
Plate from the finder and present it to the University 
of California. 

Upon announcement of the discovery of the Plate, 
a chauffeur named William Caldeira came forward and 
stated that he had found it more than three years before 
on the Laguna Ranch in Marin County near Drake's 
Bay. He had, however, been unable to make anything 
out of the printing on it and had finally thrown it away 
near the place where Shinn picked it up. The place 
where Caldeira threw it away could not have been the 
exact place where Shinn picked it up as the distance 
between the two places was too great. Accordingly 
someone else must have handled it in the meantime but 
who it was has not as yet been discovered. 

The wording of the inscription on the Plate is as 
follows : 

“BEE IT KNOWNE VNTO ALL MEN BY 

THESE PRESENTS IVNE. 17. 1579. 

BY THE GRACE OF GOD AND IN THE 

NAME OF HERR MAIESTY QUEEN ELIZ- 

ABETH OF ENGLAND AND HERR SVC- 

CESSORS FOREVER I TAKE POSSESSION 

OF THIS KINGDOME WHOSE KING AND 

PEOPLE FREELY RESIGNE THEIR RIGHT 

AND TITLE IN THE WHOLE LAND VNTO 

HERR MAIESTIES KEEPING. NOW NAMED 

BY ME AN TO BEE KNOWNE VNTO ALL 

MEN AS NOVA ALBION. 

C FRANCIS DRAKE.” 

The announcement of its discovery was made by 
Dr. Bolton at a meeting of the California Historical 
Society held April 6, 1937. Following the announce- 
ment, there was, as might have been anticipated, con- 
siderable discussion as to the authenticity of the Plate. 
This discussion took the form of questioning the Eng- 
lish in the inscription and the metallic quality of the 
Plate. President Robert G. Sproul of the University 
appointed a Committee to determine upon and have 
made such tests as to the authenticity of the Plate as 
in its judgment seemed desirable. The Committee 


finally decided to submit the matter of making such 
Colin G. 


tests to Dr. Fink of Columbia University, 
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New York, who, in the opinion of the Committee, was 
the best qualified man in the United States to make 
such an investigation. Dr. Fink accepted the responsi- 
bility and volunteered his services. He associated with 
him Dr, E. P. Polushkin. In making the tests he se- 
cured the services of Dr. George R. Harrison of the 
Massachusetts Institute of Technology, a recognized 
expert in spectroscopy. 

The Plate was in the hands of Dr. Fink for more 
than seven months, and it is doubtful if a more thor- 
ough examination of a similar case has ever been made. 
There was submitted to him at his request a report on 
the temperature and climate of the region in which 
the Plate was found or in which it might have been set 
up, a report on the geology of these regions, and sam- 
ples of soil from the place where Shinn discovered the 
Plate, the place where Caldeira found it and from the 
site at Pt. Reyes where many people thought it had 
originally been set up. Dr. Fink summarized his re- 
port and arrived at a conclusion which I quote: 

“SUMMARY 

(1) There is no doubt whatsoever that the dark coat- 
ing on the surface of the plate is a natural patina formed 
slowly over a period of many years. 

(2) Numerous surface defects and imperfections usu- 
ally associated with old brass were found on the plate. 

(3) Particles of mineralized plant tissue are firmly 
imbedded in the surface of the plate. This is likewise a 
very positive proof of the age of the plate. 

(4) Cross sections of the brass plate show (a) an 
excessive amount of impurities; and (b) chemical inho- 
mogeneity; as well as (c) variation in grain size. All 
three of these characteristics indicate a brass of old origin. 

(5) Among the impurities found in the brass of the 
plate there is magnesium, which is present far in excess 


of the amount occurring in modern brass. 





(6) There are numerous indications that the plate 
was not made by rolling but was made by hammering, as 
was the common practice in Drake’s time. 

CONCLUSION 

On the basis of the above six distinct findings, as 
well as other data herewith recorded, it is our opinion that 
the brass plate examined by us is the genuine Drake Plate 
referred to in the book, The World Encompassed by Sir 
Francis Drake, published in 1628.” 

In addition to the study of the Plate and its pa 
tina, much study has been made of the spelling of the 
words appearing in the inscription. The writer has 
been deeply interested in this subject and has made a 
considerable study of old English documents and books 
in connection therewith. As a result, the writer has 
found examples of spelling of all the words used in 
the Plate like that appearing in the Plate. There is 
an obvious misspelling of the word “and” toward the 
end of the inscription, but this seems to have been the 
only actual mistake made by the person who prepared 
the Plate. The word “her” is used in the Plate three 
times and is spelled “herr.” From the writer’s study, 
he is convinced that little attention was paid in manu- 
scripts of the time to anything except phonetics. The 
word “her” appeared on the page of one manuscript 
examined spelled in four different ways, namely, “hir,” 
“hur,” “her” and “here.” In another document, re- 
ferring to the same person, Queen Elizabeth, it was 
twice spelled “herr” and twice “her” in the same sen- 
tence. 

The University of California, to whom the Plate 
belongs, has permitted its exhibition at the Golden Gate 
International Exposition, and it is now on exhibit in 
the Palace of Fine Arts, where it may be seen by mem- 
bers of the Association who visit San Francisco at the 
time of the coming Convention, 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 


Laws, 1938-1861, by J. S. Seidman. 1938. New 

York: Prentice-Hall. Pp. VII-XVIII, 1166.— 
The author of this useful book is a lawyer and is also 
a member of a well-known firm of certified public ac- 
countants. The professed aim of the book is an ambi- 
tious make readily available in compact 
form “everything of interpretative significance said to 
or by Congress and passed or rejected by it, from the 
beginning of income tax legislation (1861) to date.” 

Probably no body of statutory law is more replete 
with problems of statutory construction or interpreta- 
tion than the various Federal income tax acts. The 
cardinal of construction in cases where applica- 
tion of the statute to the facts of a particular case brings 
to light an ambiguity or uncertainty of meaning in the 
statute is the legislative intent. Since the intent of 
when ascertained, is ordinarily controlling, 
the careful lawyer will always make an exhaustive study 
of the legislative history of the statutory provisions in- 
Such study will often necessitate 


he ATIVE History of Federal Income Tax 


one, viZ., to 


rule 


( ‘ongre Ss. 


volved in his 
tracing its history through a number of revenue acts. 
The reports of the congressional committees, including 
conference reports, provide the chief source of illumi- 
nation of congressional intent. Statements made on 
the floor the House and Senate during debate by 
members in charge of the bills are often, also, of im- 
portance, as are the reports of the Joint Committee 
on Internal Revenue Taxation and some material in re- 
Failure by tax counsel to make a 
complete search of these materials may and in many 
cases has affected the ultimate disposition of their cases 
yntributed to error in judicial decisions and 


case. 


ports of hearings 


and has c 
rulings 

The principal contribution made by Mr. Seid- 
man’s book is that it gathers together in compact and 
organized form these essential materials, which are 
otherwise scattered through many volumes of the Con- 
gressional Record, committee reports, and elsewhere. 
Many of these reports, particularly in the case of the 
earlier acts, are either unavailable or are extremely dif- 
ficult or expensive to obtain. The reports under the 
later acts are particularly helpful because of their more 
detailed character and the use of illustrations on many 
specific points. 

Such examination of the volume as the reviewer 
has been able to make indicates that the work has been 
carefully and thoroughly done. The material in the 
book has been arranged act by act, with the acts in 
inverse order of chronology, beginning with the latest. 
The provisions within each act are set forth in the 
order of their section number and subdivision. Para- 
phrasing the author’s own description, an effort has 


been made to set forth respective items of legislative 


history applicable to a provision in the order approxi- 
mating their relative weight for interpretative purposes. 
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A provision is deemed to have a legislative history in 
a particular act if: (a) a language change occurred 
during its passage through Congress; (b) a committee 
reported or commented on it; (c) it was discussed 
on the floor; (d) hearings were held on it; or (e) 
there was an unenacted provision related to it which 
had a legislative history. The importance of the last 
mentioned possibility in research into legislative his- 
tory is commonly overlooked. 

An introduction entitled “Guides to the Use of this 
Book” warrants careful reading and contributes to 
its efficient use. Herein are set forth the principles 
of inclusion and exclusion underlying the organization 
and content of the volume. It is obvious that care has 
heen exercised to avoid padding of the book through 
the inclusion of repetitious material, as where, for in- 
stance, the Ways and Means and Senate Finance Com- 
mittee Reports overlap, or of material which has little 
or no value for interpretative purposes. Minor differ- 
ences of judgment which may exist, as to whether the 
author has drawn the line in all cases at the right point, 
detract little from the general usefulness of his work. 

In conclusion, the reviewer feels no hesitation in 
saying that this book will prove a valuable, if not in- 
deed an indispensable, addition to the libraries of tax 
counsel. 


San Francisco Artuur H. Kent 


The Theory and Practice of Modern Taxation, by 
William Raymond Green. 2nd ed., revised and en- 
larged. 1938, Chicago: Commerce Clearing House. 
Pp. viii, 364.—To those unacquainted with the first 
edition of this book a word concerning the author will 
convey even more about the work than is usually the 
case in a review. Judge Green, now of the United 
States Court of Claims, was for 15 years a member of 
the Ways and Means Committee of the United States 
House of Representatives; during the Sixty-eighth, 
Sixty-ninth, and Seventieth Congresses (1923-1929) 
he was chairman of that Committee and during the lat- 
ter two Congresses Chairman also of the Joint Com- 
mittee of the House and Senate on Taxation. From 
such a background of experience one could hardly 
have expected—nor does Judge Green attempt—a pro- 
foundly theoretical contribution to the literature of tax- 
ation; on the other hand the book, through its indica- 
tions of the author’s perception and understanding, its 
sincerity and absence of panacea, and the evidence it 
affords of his conscientious acceptance of the responsi- 
bilities “which necessitated a study of the methods of 
application of taxation and the results obtained thereby 
both in this country and in Europe,” cannot help but 
be reassuring to believers in representative government. 

Probably the greatest value of the book is the light 
which it throws upon those specific provisions of our 
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tax laws in which the seemingly best in theory has 
been forced to yield to the practical and expedient. 
Indeed, the content of the book might be described as 
treating the theory of the practice of modern taxation 


rather than the theory and practice. Other valuable 
portions of the book—comprising nearly a hundred 
pages—deal with foreign systems of taxation partic- 
ularly those of Great Britain and France in comparison 
with those of this country. 

As is almost inevitably the case in any book, ex- 
ception may be taken at various points. The statement 
(page 292) that occupational license taxes as illus- 
trated in Florida discourage initiative and restrict busi- 
ness is hardly proved—least of all by the statement 
that “this State seems to have as much or more trouble 
in meeting its obligations than any other State in the 
Union.” In view of the perfectly proper acceptance 
of nonrecurrence as an essential element in the defini- 
tion of a capital levy, (page 293) the reader is left 
somewhat confused by the discussion in the next para- 
graph of a 1918 “capital levy” in Germany in terms 
which distinctly imply the continuance and fluctuating 
yield of the levy over a period of years. In spite of 
criticism of this type the book is eminently successful 
in presenting a clear and readable exposition in a field 
of vital concern to everyone but in which the usual 
treatises are forbidding. 

Considerable progress toward mitigation of the 
tax problem may be hoped for when all tax-paying 
groups apply to themselves the wisdom of Judge 
Green’s observation (page 321), “In States where the 
rural population predominates, the farmers to a large 
extent control public expenditures and might if they 
chose reduce them considerably and thus obviate the 
necessity of such heavy taxation.” 

The Income Structure of the United States, by 
Maurice Leven, assisted by Kathryn Robertson Wright. 
1938. Washington, D. C.: The Brookings Institution 
Pp. 177.—So much recent discussion of social equity, 
taxation, security, underconsumption, theories of the 
business cycle, etc., is predicated upon assumptions as 
to the distribution of individual incomes that any book 
which examines the limitations and implications of 
concepts and data on distribution is welcome. The 
authors of this book, limiting themselves at the outset 
to “pointing out some simple—and what may appear 
obvious—truths relating to the income structure and to 
the statistics pertaining thereto” devote a large part of 
their analysis to wage differences and their causes 
Estimates and figures on income distribution in 1929 
are brought together from a variety of miscellaneous 
sources; in later chapters changes in income distribu- 
tion between that and 1936 are discussed. In 
its insistence that income inequalities are traceable to 
different causes calling for different remedies the book 
definitely contributes to clarification of the issues. In 
the reviewer’s opinion the authors subject one of the 
better portions of the book to quite an unnecessary haz 
ard in the suggestion that some readers may prefer to 
read chapter 1 last. 


year 


WititaM H. Moore 
Washington, D. C 
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1939. New 
my appren 
office of an old 


My Day in Court, by rain. 
York: Scribner’s. Pp. vi, Part of 
ticeship at the Bar was passed in the 


lawyer who devoted himself almost exclusively to equity 
He never wanted to and rarely 


and probate matters. 


ever tried a jury case. He had never been in a crim- 
inal court. Yet he pounced upon and devoured the 
Tutt stories as rapidly as they appeared. | always 
thought that he saw in his hero his other self “defend- 
ing the morally innocent, but legally guilty, who by 
utilizing the technicalities of the law secured real jus- 
tice for the prisoners at the bar.”’ (P. 481). 

Many like this old lawyer are left as well as many 
others who for different reasons followed the fortunes 
of Mr. Tutt. All such will welcome these reminiscences 
of his creator. Mr. Train has a good story to tell and 
tells it well. Boston born and Harvard educated, he 
has had a varied and interesting career. For many 
years he served as assistant district attorney in New 
York. For a shorter time he engaged in private prac- 
tice, mainly in trial work. During most of the time he 
was at the Bar he was author ad interim and finally a 
full-time writer. He had an unrivalled opportunity 
for acquiring material for stories about lawyers and 
courts and the knack of putting his observations into 
popular fiction. If his work is always objective and 
never very deep, it at least has the stamp of truth. It 
takes a lawyer to escape the pitfalls that lie in the path 
of the author who essays to deal with lawyers, judges 
and courts. No one ever caught Mr. Train in an inac- 
curate statement as to law or practice. 

This volume gives the stories behind the stories. 
It is to be regretted that it does not deal more at length 
with some of the more sensational trials in which Mr. 
Train participated, or which he observed. Among 
them were those of Harry Thaw, of Doctor Kennedy 
for the murder of Holly Reynolds, of Nan Patterson, of 
Roland B. Molinaux, of Abe Rummel, of Albert T 
Patrick and of Lieutenant Becker. 

Mr. Train does tell of the Henry Siegel and Abe 
Hummel trials and of the trial of 
Italy. Both he does so well as to make us hope that 
some day he will turn his versatile pen to a book of 
“Famous American Trials I Have Attended.” That 
sort of thing is more frequently done in England than 
in this country. But even there it is not as well done 
as Mr. Train could do it. It is usually done by bar 
risters who know their subject but can’t write, or by 
writers who have merely crammed up on theit 
Mr. Train knows the subject and can write 
he has incomparably etched the courts in 
can city. . 

This book would have been worth 
for the sake of the character study it contains of Wil 
liam Travers Jerome. Many of us who young 
when Jerome was crusading then felt that he deserved 
the title Mr. Train gives him—Beau Sabreur. Yet. as 
Mr. Train says, “He shot across the sky at a psycho 
logical moment, hung blazing for a_ brief 
almost unparalleled adulation, and, unable to fulfill th 
exaggerated hopes which his personality and his 
declarations aroused, faded from the political firma 
ment.” (P. 137). This study gives the best explana 
tion I have yet seen of this phenomenon 

Parts of this book can be fully appreciated only by 
lawyers. No one else can thoroughly enjoy that chap 
ter in which famous descriptive passages from litera 


the Camorrists of 


sub ye ct 
Already 
a great Ameri 


writing if only 


were 


period ol 


own 


ture are subjected to the rules of evidence and found 
inadmissible as violating the rule against opinion evi 
dence. It has many a chuckle for those who are 
successfully engaged in breaking down that rule 

So with Mr. Train’s contrast of the life of a write: 
with that of a lawyer. He left the active practice with 
some reluctance—chiefly because he was primarily in- 
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terested in trial work and disliked office drudgery. Had 
there been a class of barristers which he could have 
joined he probably would have made another decision. 
He seems, however, to harbor no regrets. He feels 
that the writer’s work is “progressive, cumulative in 
value, and has definite continuity,” with some perma- 
nence. On the other hand, of the law he says: 

“The diversity of the law is enteftaining and 
instructive, but the lawyer—qua lawyer—leaves no 
lasting record, the wind bloweth over him and he is 
gone. The points he has raised and won, no matter 
how individually important, are scattered and unrelated. 
A few remember the cases he has tried, but he has 
nothing to show for them except a file of dusty briefs.” 
(P. 437) 

While Mr. Train’s volume has a special appeal for 
lawyers, yet for them it is not a mere postman’s holi- 
day. It will lead them along bypaths that have often 
tempted take them into green and pleasant lands 
that have always lured. 

WALTER P. ARMSTRONG 

Memphis, Tennessee 


lmerican Criminal: An _ Anthropological 


Study, by Earnest Albert Hooton. Vol. 1. The Native 
White ( inal of Native Parentage. 1939, Cambridge: 
Harvard University Press. Pp. xvi, 309. Appendix 480 
pages.—In this volume Professor Hooton offers statis- 
tical materia substantiate the statements he popu- 
larized in his earlier book, CRIME AND THE MAN. 
His belief hat criminals are biologically inferior to 
honest citizens and that the only remedy is their extir- 
pation or segregation in a socially aseptic environment. 


The present study is concerned with 4212 native 
white criminals of native parentage from nine states: 
\rizona, Colorado, Kentucky, Massachusetts, New 
Mexico, North Carolina, Tennessee, Texas, and Wis- 


A 


consin. As a control group 909 civilians were measured. 
\nalysis of the data by the Hollerith tabulating 
apparatus yielded 19 metric differences—e.g., compara- 
tive shortness of criminals—and 11 morphological 
differences—e.g., excess of mixed eyes in the criminal 
group, and scarcity of dark and blue eyes. Significant 
differences were also found between first offenders and 
recidivists and between various types of offenders. 
Unfortunately for the police, these are average or 


composite differences and cannot be relied upon for 


‘ ° 
lliagnosis. 


individual 
The iuthor occasionally yields to the statistical 


temptation to regard as causal factors which are 
merely associative. He himself admits that the civilian 
sample is inadequate. One feels that he has merely 
proved that convicts differ, not from civilians of com- 
parable parentage and environmental status, but from 


the Tennessee firemen, the Massachusetts militia, and 


the hospital outpatients who were actually measured. 
\ more entific approach was shown by Professor 
Gillin in his contrast of Wisconsin murderers with 
their law-abiding siblings. The analysis of offense 
types is more interesting, although it suffers from an 
acceptat f commitment charges as distinctive. 
Assault and second degree murder, for instance, 


are terms often blanketing very different crimes. Over- 
categories by various states also produces 


Nevertheless this book is thought-provoking and 
a valuable contribution to the study of the offender. 


Reference libraries will find it indispensable. A more 
comprehensive index would improve its usefulness. 
James HarGAN 
New York City 


It Is Later Than You Think: The Need For a 
Militant Democracy, by Max Lerner. 1939. New York: 
The Viking Press. Pp. x, 260.—The enigmatic title of 
this book by a former editor of The Nation has puzzled 
many and has been variously interpreted. It appears 
that on a clock-tower in a Spanish city square is writ- 
ten, in stone, “It Is Later Than You Think,” and the 
implication in this striking phrase is of course religious 
and admonitory: it urges preparation in this world for 
the judgment in the next. Mr. Lerner, who is a pro- 
fessor of economics at Williams College, and is known 
as an advanced Liberal of unusual ability and learning, 
is interested in this world and in the blessings of our 
civilization—liberty, democracy, cultural diversity, the 
possibility of abundance and of leisure for all—and 
admonishes us to organize and fight for the preserva- 
tion and extension of those blessings. He draws for 
our benefit certain lessons from the rebarbarization and 
dehumanization of Germany and Italy, and demands of 
us a militant, fearless attitude toward the forces of evil 
and wrong, rather than one of doubt, weakness, and 
self-distrust. 

Mr. Lerner does not despair of democracy. It is 
late, but not too late, in his opinion, to challenge and 
defeat reaction. Capitalism must be democratically and 
gradually transformed into a planned collectivism. 
Political democracy without economic democracy is 
today a farce and snare, in Mr. Lerner’s view. A con- 
stitutional plutocracy may wear a democratic mask, but 
the deception is becoming apparent. The situation is 
today highly critical. Rational and socialized collec- 
tivism is still a possibility, provided counter-revolution 
can be prevented. Democracies “must survive against 
the anarchy of unplanned capitalism, the concentration 
of corporate power, the sabotaging efforts of reaction- 
ary business, the incipient fascist movements within, 
the aggressive fascist imperialisms without.” Hence 
the United Front movements. 

Mr. Lerner is no Utopian. He offers no blue- 
print of the collectivist order. But he does discuss the 
limits of planning, the requisite safeguards, the taming 
of power, the rights of minorities under collectivism, 
the mistakes of the dogmatic socialists, the functions 
and proper strategy of consistent and militant human- 
ists and democrats. While the book is by no means 
systematic, it covers all the problems and issues of our 
troubled period, including the tragic experiences of the 
nations once deemed progressive that have, because of 
apathy, cowardice, futile factional strife, and misunder- 
standing of the implications of liberalism, lost all the 
values of genuine civilization. 

There is a note of urgency throughout the book, 
which is remarkably well written and which thoughtful 
and judicious conservatives, as well as the old-fashioned 
American liberals of the Godkin-Villard-Mencken 
laissez-faire school, cannot afford to ignore. There is 
no doubt that Mr. Lerner represents and vigorously 
speaks for a growing and influential group of indepen- 
dent, pragmatic, cultivated, embattled, and evolutionary 
radicals to whom college youth listens with deep interest 
and lively sympathy. 

Victor S. YARRos 

John Marshall Law School, Chicago 
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Universal Digest of Laws & Ordinances (Re- 
cueil Universel de Lois et Décrets). Vol. I. 1938. 
Geneva: International Legislative Information Centre. 
Pp. 739.—There have been during the past generation 
several ambitious attempts to supply a practical hand- 
book of current world-law. That international business- 
relations need such a work is unquestionable. The 
Handbook of the Commercial Laws of the World, in a 
score of well-bound volumes, published some 35 years 
ago, was competently edited and was successful in its 
field; but it soon fell out of date and was not kept up. 
The perfectly-organized and adequately comprehensive 
work finally appearing was that of the Institute of 
Legislative Studies, at Rome, directed by Sr. Salvatore 
Galgano (who attended the meeting of the American 
Zar Association in Milwaukee in 1934). That work 
was divided into several parts,—Laws, Decisions, 
Treatises and Essays, Bibliography. It continues to 
appear. But it is in Italian (except where a contrib 
uting editor uses English), and therefore requires a 
translator. 

Now comes this International Digest, which solves 
the language problem by presenting everything in both 
nglish and French. 

And what does it offer? 

In the first place, as to style, it offers the more im- 
portant laws in full text and the less important ones in 
abstract. For example, here are abstracts of the 
Philippines’ Executive Order of December 27, 1937, 
amending the procedure for condemnation of land for 
public purposes (p. 195), and the Italian Decree of 
December 12, 1937, establishing an Industrial Recon- 
struction Institute for financial assistance to industrial 
undertakings (p. 194) And here the full 
texts of the new Constitutions of Lithuania (p. 111) 
and of the State of Yaracuy in the Venezuelan Repub 


also are 


lic (p. 135), as well as the texts of the new Landlord 
and Tenant law of France (p. 556) and the new 
Limited Liability Law of Columbia (p. 565); and 


numerous laws, amendments, and administrative orders 
of the United States and some of our States are noted 
at various points. 

Secondly, as to topical scope, it covers all subjects 
of law, classified under the grand divisions of Interna- 
tional Law, Constitutional Law, Economy and Finance, 
Administrative Law, Civil Law, Commercial Law, 
Social Law, Criminal Law, and Procedure. All of this 
is amply indexed. 

Thirdly, as to countries, it reaches into all coun 
tries. Not every one is covered in each volume; but 
as the materials appear they are here gathered until a 
volume-size (500-600 pp.) is reached 
tries or provinces or colonies are represented in this 
volume. 

Fourthly, 
directly from 


Some 500 coun- 


as to the information is taken 
the Official Gazettes or Journals or 
Bulletins as soon as promulgated and_ received. 
“Hundreds of these Journals,” says the Preface, “are 
scanned daily by legal experts who combine professional 
experience with academic training.” 

Fifthly, as to timeliness, this has been made a 
special object of the editors. Geneva is of course today 
the world’s greatest clearing house for world-informa 
tion; and the official connections of the League Secre- 
tariat and Library with all ensure the 


SOUrCEe, 


countries 


promptest automatic receipt of all official documentary 
sources. 
cover. 


The volumes appear monthly in a stiff board 





And finally, as to sponsorship, while the mere 
make-up of the volume is evidence of the highest tech- 
nical skill, we recognize among the committee sponsors 
many eminent names,—Sir Maurice Amos of London, 
Sr. Rafael Altamire of the World Court, the late James 
W. Garner of Illinois, M. Gidel of Paris, M. Hans 
Kelsen of Geneva, M. Lévy-Ullmann of Paris, M. 
Milliot of Algiers, M. Paul Negulesco of Bucharest, M. 
Rolin of Brussels—names that are certainly a guaran- 
tee of responsibility in professional workmanship. 

As to price, the 12 volumes for 1938 cost $58. 
Besides this, the Centre offers a special individual 
service of texts on other detailed information (corre- 
sponding to the individual service of some American 
concerns). The street address of the Centre is 1 
Promenade du Pin, Geneva; the cable code is ABC 
7th edition ; the cable address is Interlex ; and the tele- 
phone is 52.330. 

We can recommend this highly useful undertaking 
to all law libraries and practitioners. 


Joun H. WicMmort 
Chicago 
Political Philosophies, by Chester C. Maxey. 1938. 
New York: The Macmillan Company. Pp. 692.—-The 


aim of the author of this book—who is professor of 
political science at Whitman College—is “to tell the 
story of the most illustrious political thinkers and their 
works in such a way as to make them live again in the 
conscious appreciation of the reader.” ‘The method of 
the author (based on experience with classes, clubs, 
and other groups) involves the use of four kinds of 
material—namely, a biographical sketch of the man 
behind the given philosophy, a concise exposition of 
the nature and significance of his contribution, a sum- 
mary of his major doctrines, and some characteristic 
quotations. Certainly this method is a good one; it 
has been repeatedly employed by others 

Prof. Maxey’s book is welcome because it is all 
but up to date, because it is judicious and impartial, 
and because it is well written and eminently readable. 
The story he tells is a most interesting one when the 
manner of telling it is not dry, academic, stilted, or 
rhetorical. He avoids all these mistakes, and his book 
is unreservedly and heartily recommended to intelli- 
gent lay readers. 

Nobody invented government. It is not the result 
of any conspiracy to enslave mankind 
tained solely by aggression, Herbert Spencer to the 
contrary notwithstanding. and 
evolves with economic, geographical, and social condi- 
tions. Political philosophies presuppose study, reflec- 
tion, and criticism of government—authority challenged 
by reason. Government ultimately rests on physical 
compulsion, but only in a limited sense. It also rests 
on the tacit consent of men and women, who simply 
cannot imagine any society without government. 

That we have had divergent theories of govern 
ment, is a commonplace. What is the situation today ? 
Is a synthesis in process of formation? What of fhe 
re-barbarization of government and society by Nazi 
ism and Fascism? Is democracy retreating and likely 
to perish? Are we reverting to absolutism and brute 
force by so-called “leaders” who are obviously unstable 
fanatical, ignorant, and amoral? 

These questions are burning and tragic. The story 
of political philosophies, their rise, modification, de- 


It is not main 


Government changes 











CURRENT LEGAL LITERATURE 





483 





] } 


cline, and revival, should enable us to answer them with 
warranted confidence. No important political 
school or thinker since Plato and Aristotle is over- 
looked by Prof. Maxey, with the strange exception of 
Proudhon and his American follower, Tucker, the real 
founder of Individualistic and Philosophical Anarchism. 
The omissi is serious. 

some candid and sound pages in the 
between abstract political 
itical practice—statesmanship, diplomacy, 
administration. The amazing behavior of the Cham- 
berlains and Daladiers in the case of Czecho-Slovakia 
trayals of demoeracy and even of authentic 
iational interest, raises new questions which the author 


some 


There are 


relation existing 
1 


work on the 
theory and p 


1 
] 


and other be 


does not cover. This suggests an appendix dealing 


with the temporary conflict between class bias, per- 
and national or imperial 
even without an appendix, 
a veritable tract for the times 


unconscious, 


haps largel 


viewpoints At anv rate, 


the work under notice is 


and a liberal education 

The Child and the State. Select Documents with 
Introductory Notes. by Grace \ bbott, 1938. Vol. I. 
Legal Status in the Family; Apprenticeship and Child 
Labor. Pp. 679. Vol. IT. The Dependent and the 
Delinquent Child. The Child of Unmarried Parents. 
Pp. xvii, 701. Chicago: The University of Chicago 
Press 

This primarily a book for lawyers but rather 
a source book or case book for social service students. 
Its general plan is that of a collection of select docu- 


ized into topical sections each prefaced by 
and analytical statement. This state- 
ites the thread upon which various cita- 

judicial decisions, legal commentaries, 
reports, reports of governmental bureaus, 
onventions, etc., are to be hung. These 
sections al introductory statements vary greatly in 
length and value, depending in part on the predilections 


ments o1 


a chronological 
ment constitt 
tions from 

parliamentat 


international 


of their author 


Phe « topics discussed include the legal status 
of the child the family, apprenticeship, child labor, 
dependent children, adoption, mother’s pensions, juve- 
nile offenders, illegitimacy, administration of child 
welfare services. Of these child labor and dependent 


ive the bulk of attention, namely, nearly 
1e total textual material. 

he author and chief editor is at present Professor 
Administration in the University of 
Chicago, but was formerly Chief of the Children’s 
Federal Department of Labor in Wash- 
ington. Her qualifications therefore are of the highest 
the ‘purpose she had in mind. It would be 
a professional lawyer to 
take issue with some of the dicta laid down in this 
work, but that would be somewhat beside the mark 
since this is primarily a sociological or social welfare 


children * rece 


rds 


two-th 
of Public Welfare 
Bureau of 


, 
to achieve 


« 
entirely possible, 


perhaps, for 


1 


text, and not a text in law. With the rapidly moving 
and complicated pattern of present social welfare devel 
opments ticularly in the United States, it would be 


certain moot points to appear in such a 

study, about which informed 

people could honestly register profound differences of 
I 


inevitable 


il ] ssues to be raised 


opinion. For example, Miss Abbott criticises the juve- 
nile court the ground that the court organization 
has been found to be unsuited to psychiatric treatment. 


question arises whether the fault, if fault 


At once the 





there be, should be attached to the court or to the pres- 
ent state of psychiatry. Moreover, there is a wide- 
spread confusion as to the function of the juvenile 
court, which attempts to require or to conceive of the 
court as performing the double function of a fact-find- 


ing and diagnostic service as well as a_ treatment 
agency. Probably everybody would agree with the 


author that there are certain fundamental difficulties 
in the use of a court as the exclusive community agency 
for dealing with the problems of juvenile delinquency ; 
but there may be no good reason for assuming, as she 
does, that such difficulties might lie in the way of the 
juvenile court serving as the leading community agency 
in such a field. 

Again in considering the problem of illegitimacy 
the humane impulse of the author is wholly commend- 
able but when it takes the form of urging upon the 
state the duty of providing “as far as possible equality 
of opportunity” for illegitimates there is an obvious 
failure to grasp basic sociological facts. The common 
law doctrine of nullius filius may be biologically un 
sound, but social life is not geography nor biology, and 
social groups have their own methods of insuring group 
survival. The discriminatory treatment of the off- 
spring of the unmarried is only one example of the con- 
flict between human hungers, animal impulses, instincts, 
emotions, and the code of protection and controls de- 
vised by society over an immemorial period. The 
rights of children for which Professor Abbott pleads 
are not the only rights at stake. The reviewer can 
only express regret that she did not state more specific- 
ally what should be done by way of education and im 
proved social and economic conditions to reverse the 
trend towards a higher illegitimate birth rate. This 
is admittedly a troublous zone for social workers, legis- 
lators and ethical leaders. Scarcely less contentious 
is the issue ever public aid to mothers. 
Abbott opposes the W.P.A. policy of giving wo: « relief 
to mothers outside their own homes. She «iso criti- 
cizes the policy of a majority of the states in prescrib- 
ing a maximum grant, on the ground that such aid 
should be based on need as determined by budgetary 
study of each family. 

A lawyer might object to the author’s treatment 
of the common law, and particularly to the seemingly 
gratuitous repeating of Bentham’s fling at Blackstone 
as the defender of the existing order and hence “the 
enemy of all reform.” He might question also the 
citation of a secondary authority of 1930 on co-guard- 
ianship when Professor Vernier’s monumental study 
of much later date was easily available. This raises a 
final general question as to how such a valuable work 
as Professor Abbott’s might be made even more valu- 
able. Things are moving so fast in American social 
service history that scarcely has a massive compilation 
been printed before it is out of date. Perhaps publishers 
in this field may have to come more and more to the 
method of issuing their publications in loose leaf form! 

Artuur J. Topp 


Pro‘essor 


Northwestern University 


Restatement of the Law of Torts, As Adopted and 
Promulgated by the American Law Institute at Wash- 
ington, D. C., May 12, 1938. Vol. III. Divisions 3-9: 
Absolute Liability, Deceit, Defamation, Disparagement, 
Unjustifiable Litigation, Interference in Domestic Re- 
lations, Interference with Business Relations (Part 1) 
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1938. St. Paul: American Law Institute, Publishers 
Pp. xxvi. 759. 
The first volume of the Restatement of Torts 


covered intentional harms to persons, lands and chat 
tels; the second covered negligence: this third volume 
deals with such important torts as absolute liability, 
deceit, defamation, interference with business relations, 
interference with domestic relations. In reviewing this 
latest volume it is obvious that it is impossible to enter 
into any general evaluation of the Torts Restatement as 
a whole, while, in addition, a long and detailed review 
would be necessary to deal with the problems raised 
in volume III itself. Within the space of a short re- 
view it is only possible to point out the wide importance 
of the volume and its position as a worthy successor 
to its predecessors and then to draw attention to one 
or two striking points of view. Before doing so, it is 
only proper that a generous word of praise should be 
given to Professor F. H. Bohlen, the Reporter, who 
has now added to his well-established reputation as a 
constructive critic in the field of torts. He has been 
ably assisted by Professor F. V. Harper, whose con- 
tributions to the literature of torts—especially his text- 
book—have made the theory of the subject more 
integrated and challenging for students. His text-book 
is a new approach in torts seen through the reasoning 
of a mature and scholarly individual mind. Professor 
Shulman has been the Reporter for the division on 
business relations, and it is not too much to say that 
he presents aspects of tort situations which are destined 
to become more and more important and to demand 
the most active study and practical consideration. 

In the division on “absolute liability” we regret, 
with respect, the use of the term, which is not quite 
satisfactory and does not clearly bring out the particu 
lar concept which it is intended to cover. Doubtless 
it is consecrated by but the Restatement here 
might well have exercised an inventiveness such as it 
Be that as it may, readers will 
f what is 


use, 


has shov'n elsewhere 
turn with interest to critical discussion of 
known as the rule in Rylands v. Fletcher, a subject 
to which Professor Bohlen has already made brilliant 
contributions. Section 520 is a much more satisfactory 
expression of the rule than is found in most text-books, 
and we hope for a wider adoption of its point of view. 
remembering, however, that the Institute has entered 
a caveat as to whether the factual situation in Rvylands 
v. Fletcher disclosed an ultra-hazardous activity 

A similar modern approach is to be found in the 


1 


discussion of defamation. especially in connection with 


the distinction between libel and slander. 
an admirable historical setting. While 
cept that libel is more socially dangerous than slander 


I resnectfull 


which includes 
the older con 
colors this division—a point from which 
dissent—vet the test 
der depends not on the older theories but takes into 
account modern “The area of dissemina 
tion. the deliberate and i 
publication and the persistence of the defamatory 
dluet determining 
whether a publication 
(Sec. 568(3$) ). 
Space prohibits any further comments, 
should have liked to deal with issues in connection with 
domestic reélations—a 
interested and one far too much 
ing of torts. It only add that the volume 
is fully worthy of the Institute’s activities. It is gra 
tuitous to say that any one seriously interested will not 


for distinguishing libel from slan 


conditions: 
premeditated character of its 


con 


are factors to be considered in 


is a libel rather than a slandet 


though 1 


subject on which T am specially 
neglected in the teach 


remains t 





merely read but will attempt to digest points of view 
which are of great social importance he volume is 


not one merely for law schools. The practical lawyer 


throughout the common-law jurisdictions of the world 
may well turn to this volume, if not for authority, at 
any rate for newer forms of analysis, ich may, as 
occasion arises, be presented in argument in a field of 
law by comparison singularly fluid and elastic and open 


to wide opportunities for judicial law-making 
W. P. M. Kennel! 


University of Toronto School of Law 


Crime and Punishment in Early Maryland, | 
Raphael 1938. Baltimore: J 


Press. Pp. 334.—This book is an interestin; 


y 
— 


Semmes ohns Hopkins 


abstract of 


the Archives of Maryland in which the Maryland His 
torical Society has published in full the p1 ceedings of 
the assembly, council, provincial court, court of 
chancery, and the county courts 

The author finds that theft was be s¢ ere 
was little worth stealing, and removal m the Y 
was almost impossible. Discipline of indenture 
vants furnished a great problem. Sex offenses and 
violence were common. Witchcraft was occasionally 
found. Before 1674 few counties had jails. Common 
folk who disturbed the peace of the Lord Pr prietor, 
his rule and dignity, received corporal punishment; 
gentlemen were merely fined so many pounds of 
tobacco. If sentenced to the gallows one might escape 
by pleading benefit of clergy: that is, by proving abilit 
to read and write; however one must be branded on 
the hand so that this plea might not be entered a se 
ond time. 

Few of the men who represented litigants in sev 
enteenth century Maryland, and few of the judges, had 
received legal training in England befor: ing to tl 
colony; nevertheless they managed to follow the pro 
cedure and practice of English courts. An attorney in 
fact had only to show his “deputatior ler handwrit 
ing” to be allowed to appear. For | services in 
county court he might collect sixty pout ds of tobacco 
worth ten shillings; in chancery court he might ask 


eight hundred pounds 


New York City 


Leading Articles in Current 
Legal Periodicals 


By KENNETH C. Si 


P) 2 | § r of Law, U/mvers 
ADMINISTRATIVE |] 
MPLEMENTATION Of Statutes, Gregory Hankin. 
27 The Georgetown L. J. 424. (J ): Washing 
ton, D. C.) The title is misleading in that the dis 
cussion 1s a ism of the first two sections, only, of 





the proposed bill of the American Bar Association on 


national administrative agencies The first section 
provides for implementation, and the second for court 
review of the resulting rules. The necessity for in 

plementing complex legislation is admitted. “The 
object is a very laudable one, and has our hearty sup 
port.”” Then all praises cease. The two sections are 
not consistent with a declaration of policy of the asso- 
ciation; and a detailed consideration of the wording 
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of the proposed law brings forth consistent disapproval. 
No substitute for the sections disapproved is offered. 
If all of the objections presented are valid it would 
appear doubtful whether any general legislation dealing 


with this subject matter can be drafted. 
ADMINISTRATIVE LAW 
Exhaustion Of Administrative Remedies, Raoul 
Berger, 48 Yale L. Jour. 981, (Ap. ’°39; New Haven, 
Conn. ) aid 
An exploration is made of the rule that “Adminis- 


trative remedies must be exhausted before resort is 
had to the federal courts: These factors have been 
important in the development of rule: (1) need for 
procedure; (2) requirements of comity; and 

nalogous rule that a litigant may not have 
where he has an adequate remedy at 


orderly 
(3) the 
equitable relief 


law. Major attention is devoted to the varying appli- 
cation of the rule and of the exceptions to the rule 
that have been asserted and debated. The author is 


a crystallization of the rule devoid of its 
feature, because this element is the source 


in favor of 


discretionary 


of much wasteful litigation 
BAR ADMISSION 
An Overcrowded Bar?—The Price Of Certain 
Remedies, Francis M. Shea, 39 Columbia L. Rev. 191. 
(F. ’39: New York City) 
The Bar is troubled with too many members and 
organizations of laymen are competing for the services 


|. Shall we reduce the number entering 
the profession? A quota system has its adherents but 
is not favored. It may be expected to discriminate 
unfairly. There are three other more subtle proposals : 
(1) more efficient committees on character and fitness ; 
(2) increase the duration of legal education; and (3) 
make law schools the method of entrance to the Bar 
and then eliminate many of them by setting standards 
ould not meet. The first of these more 
is opposed. It is futile to believe that 
equate data we may predict upright or dis- 
conduct at the Bar. Furthermore, if 
pressions become the effective tests of 
admissions, they will not be applied with rigorous 
honesty.” As to the third proposal, the less well re- 
puted law schools are defended as serving a democratic 
government by affording legal education to persons 
with small means and a place for the training of lawyers 
who will be content to return to the small cities to prac- 


to be renders 


that they <« 
subtle plans 
even on a 
honest 
“character 


tice. By wav of an affirmative program the following 
is stated 1) exacting higher standards of attainment 
for admission to law schools with the corollary that 


universities do not exist, the state subsidize 
high rank: (2) no objection to the imme- 
ation of the proprietary school; (3) less 
metropolitan centers and a greater 
f them in the smaller communities and (4) 
business “which we have neglected and 


where state 
a student 


diate 


elimit 
| in the large 


awvers 


percentage 
win back law 


consequently los 


CONSTITUTIONAL LAW 


A Constitution for an Indefinite and Expand- 
ing Future, Thomas Reed Powell, 14 Washington 
L. Rev. 99. (Ap. ’39; Seattle, Wash.) 

The style is the man and T. R. P. has an 
unmistakable style. He is a girdiron in his own 
proper persot The great receive their sizzling. 
Thus, Mr. Justice Brandeis in Erie Railroad v. 
Tompkit took the lead in violating many of the 


} 


canons of constitutional adjudication upon which 
he has often strongly insisted. Mr. Justice 
Butler in dissent seems to be writing the customary 
Brandeis dissent on the question of judicial manners. 
Had Mr. Justice Brandeis been inclined to defend 
himself, he might have found excellent support in 
earlier conduct of Mr. Justice Butler.” On the con- 
trary, Mr. Justice Black’s first year, in certain re- 
spects, is reviewed with tolerance, at least, and that 
from T. R. P. is not a bad compliment. The major 
thesis of this address of last summer before the 
Washington State Bar Association Convention was 
“that in many particulars the Constitution has no 
meaning until meaning is given to it by political 
practice or by judicial decree, and that the meanings 
thus given vary greatly in tone and color from time 
to time.” This idea is familiar but the contents of 
the address constitute unusually interesting read- 
ing. 
CONSTITUTIONAL LAW 

Paul v. Virginia: The Need for Re-examina- 
tion, Peter R. Nehemkis, Jr., 27 The Georgetown 
L. Jour. 519. (Mr. ’39; Washington, D. C.) 

The need for re-examination would seem to be 
for the purpose of overcoming the effect of Paul 
v. Virginia. Otherwise, what is the occasion for 
re-examination? Something of the history of in- 
surance in the United States, its abuses, the legis- 
lative reforms, and then the legislative punishment 
of the companies to serve local desires, are set forth. 
The desire to be rid of “unfair state legislation” and 
possibly to secure a national incorporation act led 
to the selection of Paul v. Virginia as a test case. 
The opinion is reviewed in both phases: privileges 
and immunities, and commerce. The Deer Lodge 
County case of 1913 is an application of stare de- 
A quarter of a century has passed since then 
and now one of the significant aspects of the in- 
surance business is the control of tremendous pools 
of capital and their relation to the national economy. 
The discussion stops with this question: “Would 
the Supreme Court, upon an appropriate record in- 
volving an act of Congress . .. perpetuate its ruling 
that insurance is not commerce?” 


GOVERNMENT 


Popular Legislation In California, Max Radin, 23 
Minnesota L. Rev. 559. (Ap. '39; Minneapolis, Minn.) 

In 1870 a plea was made in the Illinois constitu- 
tional convention that it be made possible for the voters 
to vote upon the amendment of two articles of the 
constitution at a general election. The plea was re- 
jected and the voters of the future were restricted to 
the amendment of a single article. With this attitude 
should be contrasted the experience in California. The 
contrast should be of general interest to those concerned 
with the affairs of government. A _ review of an 
unpublished document, entitled “A Study of Direct 
Legislation In All of Its Forms as Exemplified in the 
Government of the State of California in State Affairs 
Only: From the Adoption of the Constitution of 1849 
to the Presidential Election of 1928” discloses that dur 
ing that period, 384 constitutional amendments, propo 
sitions, initiated acts, and referendum appeals were 
submitted to the California voters. 233 were adopted 
and 151 were rejected or failed. According to the 
standard of the well known Commonwealth Club, the 
voters were right in nearly 80% of their votes. Cali 
did not adopt the initiative and referendum 


C1SI1S, 


fornia 
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until 1911. From 1912 to 1928 the average vote on 


these questions was only 44.86% of the total vote cast 
at the elections. Professor Radin completes the story 
for the elections of 1932, ’34, ’°38 at which the 
California voters were presented with ballots containing 
20, 23, 23, and 25 questions, respectively, involving the 
adoption of statutes and constitutional amendments. In 
these four elections the average vote on the questions 
was 60, 68, 73, and 76%, respectively, of the total vote 
cast. As a result of the four elections 36 statutes and 
amendments were adopted and 55 failed or were re- 
jected. Professor Radin ventures no final conclusions. 
“But enough, I think, has been given to make it clear 
that the common objections to popular legislation are 
quite wide of the mark. On purely technical matters, 
on the basis of these figures, the popular judgment is 
likely to be better than that of the legislature and 
certainly less open to suspicion. On questions of im- 
portant progressive reforms, it is vastly more likely to 
reach an acceptable conclusion.” 


36, and 


LEGAL BIOGRAPHY 
John Marshall and the Campaign of History, 
Max Lerner, 39 Columbia L. Rev. 396. (Mr. 39; 


New York City.) 

Marshall's legal career is placed under a candid 
The 
style of the critic is good provided one can stand 
the attack upon a legal hero. But the author will 
hardly convince most lawyers of many of his points. 
) a funny thing, but whatever 


microscope and the result is not flattering 


The legal mind may be 
it is, Lerner does not seem to have it in great meas- 
ure. On the contrary he is free from the 
theatrical. Marshall a magnificent dic- 
tator” .. . He was to cast a spell over his associates 
that seemed “almost diabolical.” The general thesis 
is that Marshall the link between 
capitalism and constitutionalism in the campaign 
of history. The famous opinions of the chief justice 
Marbury v. Madison in the main is 


not 
“was to be 


was strategic 


pass in review. 
“a vast obiter dictum that was sheer political maneuver” 
and “every part of its reasoning has been repudiated 
appar- 
distinction is 


even by conservative commentators.” In 
ently condemning the 
made between the need for judicial review of state 


Marshall gave the con 


decision no 


action and national action. 
tract clause “a sanctity overriding every considera- 
tion of public policy or economic control.” Thus 
Fletcher v. Peck Worse, while 
this case was being fought out, Marshall was in- 
volved in land litigation which invoked the same 
principle. That likely will appeal to lawyers as a 
false understanding of the decision in Fairfax De 
visee v. Hunter’s Lessee. Naturally, the Dartmouth 
College Nothing 
Maryland and 
Ogden are reviewed. How these two 
would been possible without the 
doctrine of judicial review of state legislative acts 
is not explained. 


was a bad error 


condemned. 
gathers praise until McCulloch \ 
Gibbons Vv. 


decision is also 


decisions have 
On the contrary we have what 
seems to be an overstatement, “Gibbons v. Ogden 
contains what is, at least by implication, one of the 
most forceful arguments against judicial review of 
congressional legislation that we have in literature,” 


American Law Institute Com- 
pletes Monumental Task, Etc. 


(Continued from page 476) 

The social features of the meeting were enjoyabl 
The reception by Mrs. Roosevelt for the ladies, Friday 
afternoon at the White House, was largely attended. 
and that by the Council to the members, guests and 
ladies, in the Ball Room of the Mayflower Hotel on 
Wednesday evening, afforded a prized opportunity for 


the reunion of old friends. The Annual Dinner, on 
Friday evening, presided over by President Pepper, 
has become a notable feature of the Institute meeting 
and is looked forward to with special interest As 


usual the capacity of the room was taxed 
addresses by John Lord O'Brian, former Special As 
sistant to the Attorney General of the United 
and now Special Counsel for the Tennessee Valley Au 
thority, and by Edmund M. Morgan, Professor of Evi 
dence in the Harvard University Law School, main 
tained the high standard set by Institute dinnet 
ers On many previous occasions. 


ST ak 


Disturbing Trends of the Present Time 


Mr. O’Brian’s address was serious in tone but 
held the entire attention of his hearers. He spoke of 
two serious present-day trends which were disturbing 


to one bred in the ways of the common law; one was 
the decreasing importance attached to experience and 
study of history, the other was 
portance attached to the individual citizen and the i 
creasing tendency to regard him in the abstract light 


“the diminishing in 


of being important chiefly sometimes only in portant 
in relation to a group or a class or natiot a 

“In short,” he said, “all the conditions of con 

temporary civilization seem to be combining to dis 


courage the self-confidence of the individual citizen and 
to play down the fact that it is upon his I 
sponsibility and of personal conscience that the Amer 


ican State depends in the last analysis And yet the 
one lesson of history upon which all of us agree is that 
‘the thing that above all ruined ancient society was 
the increasing withdrawal of responsibility from the 
individual citizen.’ 

“And in the field of the law, whatever the caus« 
apparently the teachings of history and experience are 


being minimized in contrast with the emphasis ever 


where given to theories grounded in sheer logic and 
in the processes of rationalization. The chief com 


plaint made by many against some of the more recent 
Regulatory Statutes is that they do not truly reflect 


progressive thought. They disregard too frequently 
the habits and instincts, the genius if you will, of the 
people. In short, that these Statutes not suffi 


ciently regard the element of persuasion 

Mr. O’Brian made these pointed observations as 
to the lawyers’ duty and the attitude of the average 
citizen in the face of growing bureaucratic 
of today: 


conditions 


The Important Task of Lawyers Today 


“As lawyers our important task today is to per 
suade the average layman that the processes of law are 
reasonable processes. To do this we must make th 


processes reasonable in themselves. Of 


ose 
late there has 


been a tendency even in some of our Higher Courts 
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utters of procedure as of relatively minor 
importance, but the average man is not nearly so much 
interested in concepts of abstract justice or even in sub- 
stantive rules of law as he is in one single elementary 
feature of He is interested always and 


to regard 


cedure 


above all else in the practical question of whether he 
s to ha fair hearing. By instinct and inheritance 
he clings to the conviction that it is his most funda- 
mental right. He demands what the Chief Justice in 
a noble phrase recently called ‘the tradition of the just 
Judge,’ and like the Chief Justice he puts first the de- 


mand that the requisites of ordinary fair play be ob- 


served it ry variety of legal procedure. 
“Increasing complexity of business relationships, 
ncreasing complexity of laws and regulations make it 
ll the 1 important that all forms of legal procedure 
1] +} 


with these most fundamental 
and Government. 


shall be ade consonant 


les in law Jecause hu- 


man nat what it is, the processes of centraliza- 
tion in Government are always bringing new threats 
f new es. As Locue said: ‘Wherever law ends 
tyranny begins.’ Confronted with this increasing and 
ipparentl evitable centralization and accompanying 
rrowth eaucracy, the problem of keeping alert the 
ndividu nse of responsibility and of encouraging 
ndividua tiative become steadily more and more 
acute 


The Crucial Question That Is Overlooked 


Speaking of the functioning of administrative law, 
Mr. O’B declared that we have been overlooking 


point that the crucial question is how 


findin t are made and who is to make those find- 
ngs. More and more the courts are making it clear 
that this he heart of the problem. As a result, the 
gene ral 1 ( for the first time, are becoming aware 
of wha hem the surprising fact that the findings 
of fact which are decisive of the issues in most contro- 


versies are often not only influenced by the prosecut- 


ing attorneys, but in some cases actually made by the 
prosecuting attorneys. This is where the layman comes 
in with his protest.” He continued: 

“It is a serious mistake to treat this problem as if 
it conce | only technicalities in legal procedure. The 


popular feeling of revulsion against the 
ting as judge is increasing, not decreas- 


ing. Of course, we know that in our time social forces 
are operating which inevitably narrow the scope of the 
individual's activity, and of his property rights. But 
his instinctive desire for impartial justice—his rightful 
demand for a fair tribunal and for an impartial hearing 
is quite another matter \nd, I submit to you, surely 
it is pris our duty as lawyers to see that those 
oldest o ights are secured to the citizen promptly 
and wit qualification. 
Profess Morgan has recently been appointed 
Reporter for the model Code of Evidence to be pre- 


pared by the Institute and this fact naturally tinged his 


remarks to the diners. However, it cettainly did not 
depress | pirits for his talk was entertainingly hu- 
morous throughout. Here, for instance, are some ot 


hy } 
Is Ose 


ns on the task which confronts him: 


Sacrilegious Nature of Evidence Code Plan 


‘I have been commissioned to produce for ulti- 
by you in the next two years a model 


Even the thought of undertaking 


mate disposition 


lence. 


such a sacrilege is abhorrent. If a code should, for 
example, simplify presumptions, where should I get 
material for my annual Law Review article? Then | 
might have to write something that the ordinary law- 
yer would understand. Now I can produce a docu- 
ment explaining the eight different views recognized 
by various courts, demonstrating the difficulties of fram- 
ing understandable charges under each of them. I can 
expose the three different interpretations put upon sta- 
tutory presumptions, the eight effects which may be 
given to each and the five constitutional provisions 
which each may be thought to impinge, thus raising 
one hundred and twenty possible constitutional prob- 
lems. 

“When I| get through, I have a manuscript which 
is erudite and baffling. When Judge Moss of the Rhode 
Island Supreme Court gets such a contribution, he tells 
me it has a headache on every page. When one of my 
former students receives it, he writes: ‘Even after read- 
ing your article, I wish you a Merry Christmas.” Am 
| to be forced to forego these pleasures? Not every 
law professor has the privilege of giving a Supreme 
Court Justice a headache. 


Taking All Joy Out of a Lawsuit 


“The new code must also deal with hearsay. If 
that is made to conform to the layman's idea of what 
is rational, another of my means of supplying tangible 
evidence of productive scholarship, which is what all 
University Presidents demand, will be gone. The New 
lederal Rules have taken most of the mystery out of 
procedure, and made the use of surprise tactics at the 
trial almost impossible. And now if the Institute comes 
along and eliminates the entrancing intricacies and glo- 
rious refinements of the law of Evidence, all the joy 
will be taken out of a lawsuit. 

“I protest against the notion that a rule of evi- 
dence should be changed just because it doesn’t make 
sense to a layman. I| have the authority of the great 
Lord Coleridge to support me. He declared it to be 
fallacious to suppose ‘that whatever is morally convinc- 
ing and whatever reasonable beings would form their 
judgments and act upon may be submitted to a jury.’ 
I am sure you need no higher authority than that. Just 
let me put to you some examples of the beauties of the 
present system that are in danger unless you are 
watchful.” 

Professor Morgan proceeded to illustrate the nu- 
merous inconsistencies in the field of Evidence which 
would be brought to light by a series of legal proceed- 
ings resulting from an automobile accident, and added 
this comment: 


Not Purple Patches But Representative Instances 


“These are not mere purple patches upon the fab- 
ric of the present law of Evidence, They are repre- 
sentative of the intellectual delights of the subject which 
requires five thousand large pages to expound. They 
deserve the reverential respect of all true disciples of 
Blackstone ; and I now serve notice upon you that you 
must not expect me to deal with them ruthlessly or 


irreverently.” 
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COME TO SAN FRANCISCO 

This issue of the JOURNAL comes to the 
desks of its readers at a time when many mem 
bers of the Association are making their final 
decisions as to attending the Annual Meeting 
in San Francisco during the week of July ninth. 
The attractiveness of this year’s assembly of 
American lawyers should lead to affirmative 
decisions in many instances. 

California’s traditional hospitality will be 
at its best, in the carrying out of the plans for 
the entertainment of the visitors. The out 
lined program for the meeting shows that many 
important matters are to be considered and 
acted upon, in this deliberative gathering— 
also, a number of addresses which will be 
worth going far to hear. Due to the distances, 
the meetings of the Association are not usually 
the largest when held on the West Coast; but 
experience has established them as among the 
most genuinely enjoyable. 

At a time when the law-governed world 
has hardly been released from grave uncertain- 
ties, and the problems which beset the profes- 
sion and the public in our own land leave 
anxiety uppermost in many minds, it is appro- 
priate that American lawyers should come to- 
gether for counsel and for reassurance. Every 
member of the Association who can do so will 
find it well worth while to be on hand in San 
I‘rancisco on July tenth. 





THE WINNING ROSS ESSAY 

The wise and lasting benefaction of the 
late Judge Erskine M. Ross, through the 
agency of the American Bar Association, is 
again demonstrated in the successful essay in 


this year’s competition for the $3,000 prize 
resulting from Judge Ross’ bequest. The vic- 
torious answer to the question, “To What Ex 
tent Should the Decisions of Administrative 
30dies be Reviewable by the Courts?” will be 
heralded as a notable contribution to an in 
formed public opinion upon a most vital sub- 
ject, and is a fresh confirmation of the testa- 
mentary wisdom of the modest son of Calli- 
fornia who ranked the American Bar Associa- 
tion high in the disposition of his life earnings. 

The Ross bequest is administered by the 
American Bar Association, which selects from 
year to year the subject and makes the award; 
and the competitors for its substantial prize 
are members of the Association. ‘This year’s 
competition was entered by many of the out- 
standing lawyers, jurists, and law teachers, 
throughout the land. That the 1939 contest 
was won by a thoroughly representative Amer- 
ican lawyer and good citizen, who has strug- 
gled with the problems of the race for place 
in active practice in a small city, has served as 
President of a great State Bar Association, has 
been a member of the American Bar Associ- 
ation during nearly twenty years, and 
is now a gifted teacher and scholar in the field 
of law, is a consummation such as Judge Ross 
would have wished. 

What better gauge could be found for the 
rapidly shifting cross-currents which lately 
nave dominated the American scene, than the 
subjects of the Ross Essay competition during 
the six years since its founding? They are: 

1934: “Administrative Agencies in Government 
and the Effect Thereon of Constitu- 
tional Limitations” 

1935: “The Barrister and the Solicitor in Brit- 
ish Practice: The Desirablity of a 
Similar Distinction in the United 
States” 

1936: “The Origin of the Rule-Making Power 
and Its Exercise by Legislatures” 

1937: “The Administration of Justice as Af 
fected by Insecurity of Tenure of Ju 
dicial and Administrative Officers” 

1938: “The Extent to which Fact-Finding 
3oards Should be Bound by Rules 
of Evidence” 

1939: “Te What Extent Should the Decisions 
of Administrative Bodies Be Re- 
viewable by the Courts?” 

It is significant also that the successful com 
petitors have come, in sequence, from Wash 
ington, D. C.; Chicago, Illinois; New York 
City; Yakima, Washington; Portland, Oregon; 
and now Durham, North Carolina. 

Each of these winning essays was and is 
an outstanding contribution to the literature, 
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source material and public policy of its subject. 
An impressive aspect of many of this year’s 
the extent to which previous essays 
for the prize were cited and quoted, in the ex- 
tensive documentation through footnotes. <A 
still more gratifying and reassuring feature of 
the documentation its revelation of the 
large extent to which the literature and the 
source material in the field of administrative 
law are to be found, upon research, in the col- 
umns of the JOURNAL and in the Annual Report 
Volumes of the American Bar Association. The 
usefulness of accumulated sets of the Annual 
Report Volumes and of files of the JouRNAL, 
with the indices now to be found in each Annual 
Report, was strikingly exhibited. No one who 
read many of this year’s essays could fail to be 
impressed that through these instrumentalities 
the Association has made an enduring contribu- 
tion to an enlightened public opinion in 
America. 

The winning essays thus far will soon be 
published an attractive brochure, available 
to members of the Association upon request. 

containing the six essays will be 
a place in any library. This issue 


eCssaysS Was 


Was 


The volum« 
well worth 


of the JouRNAL contains the winning essay 
in 1939. So great was the merit of several 
other essays, each from varied points of view, 


that subsequent issues will publish several of 
the essays which were excellent but did not re 
ceive the award. Judge Ross’ bequest has been 
judicially construed to provide for a single 
prize; the committee has not deemed a bestowal 
of “honorable mention” to be within its prov- 
ince; but the essays which will be published 
have been selected from among the many which 
are well rth reading. Collectively, the es- 
says will constitute probably the most notable 
symposium ever published, on the much-dis- 
cussed subject of judicial review of adminis- 


trative decisions. Widely differing sugges- 
tions as ope and solution are presented. 


Needless to say, in making the award, the com- 
mittee was not controlled or influenced by 
agreement or nonagreement, on their part or 
on the part of the Association, with any of the 
views or contentions expressed. The merit of 
the essay was the sole standard. 

The subject of the essay which will receive 
the 1940 prize will be selected and announced 
by the Board of Governors at the Annual Meet 
ing in San Francisco next month. The number 
of competitors for this great honor and sub- 
stantial money prize is likely to increase beyond 
the ninety-two who took part this year. In 
conclusion, it may be noted that probably in 


no other way could Judge Ross have provided 
for himself so appropriate and lasting a me 





morial, as he did by making the American Bar 
Association the agency for administering a 
fund which will enable a perennial contribu 
tion to the discussion of National questions. 


AMENDMENTS TO THE CONSTITU 
TION AND BY-LAWS OF THE 
ASSOCIATION 

Elsewhere in this issue of the JOURNAL 
will be found the official notification of the fil- 
ing of various proposals to amend the Consti- 
tution and By-laws of the Association. ‘These 
are published in accordance with the constitu- 
tional requirements for advance notice to mem- 
bers, and will be voted c.: at the San Francisco 
sessions of each the A sembly and the House 
of Delegates next moi.h. 

Meanwhile, these proposed amendments 
should be read and studied by every member of 
the Association. Those who are not going to 
San Francisco should make known their views 
to those who are going, particularly to their 
State Delegate and the representatives of their 
State Bar Association. 

Some of the proposed amendments are non 
controversial in character, being designed for 
clarification in the interests of certainty or con 
venience, where the need has been developed by 
experience. Other amendments present sub- 
stantial questions of Association policy; e.g., 
the discontinuance of long-established Commit- 
tees, small in size and appointed by the Presi- 
dent of the Association, which in the past have 
handled vital matters of policy as to legislation. 
In some instances, it is proposed to vest the 
functions of these Committees in existing Sec- 
tions, in another instance, to create a new Sec- 
tion. Such changes are favored by those who 
believe that the Association gains through the 
larger opportunities for discussion, and for 
greater diversification in Committee service, 
which are afforded in Section meetings. Such 
changes are likely to be opposed by those who 
feel that the multiplying of Sections and Sec- 
tion functions creates administrative and finan- 
cial problems not yet solved, and that the unity 
of the Annual Meeting loses through division 
and sub-division into many contemporaneous 
and specialized sessions. 

Then there are varying proposals to amend 
the Constitution as to the manner of nominat- 
ing and electing the officers and Board of Gov- 
ernors of the Association. This is a recurring 
issue, old proposals are renewed, and new ones 
are brought forward. Space does not permit 
even summary of the arguments pro and con. 
Each member of the Association who can be 
present in San Francisco should do so, to hear 
the animated debate and then form and vote his 
own opinion. 











DECISIONS ON THE FEDERAL RULES OF CIVIL 


PROCEDURE 


FROM BULLETINS XXVI, XXVII, XXVIII 


AND XXIX ISSUED BY 


THE DEPARTMENT OF JUSTICE 


RULE 2—One Form of Action 

Ben Williamson, Jr. v. ( 
Corporation, ( District of Delaware, 
12, 1939). 

l. The fact that the ne substituted a single 
form of civil action for old 1 :ms of actions at law and 
in equity did not abrogate the statutes of limitations 
applicable to the several forms of theretofore 
existing, 

2. An action to recover 
tion of antitrust an action on the case and is 
governed by the State statute of 
to actions on the case 


klectric 
NiELDs, D. J., Apt 


lumbia Gds © 


Rule 5 


actions 


treble damages for viola 
laws 1s 
limitations applicable 


RULE 6—Time—Subdivision (b)—Enlargement 

Paul Kohloff, et al. v. Ford Motor Compan\ 
(Southern District of New York, Hutnert, D. J., 
Apr. 21, 1939), 

During the pendency of a motion to quash service 
of summons as to one of two claims for relief, plaintiff's 
motion for judgment by default as to the other claim 
should be denied, even though time to answer has ex 
pired. 

Fixture Com 
the Third Circuit, 


George Ainsworth v, Gill Glass & 
pany. (Circuit Court of Appeals for 
Maris, C. J., May 5, 1939), 

An order of the district court extending the time 
to file the record on appeal, which is entered after ex 
piration of time prescribed by the Rules, is invalid if it 
does not set forth that it was made upon motion after 
notice and that failure to file record within the 
40-day period was the result of excusable neglect. 


Suc h 


RULE 7—Pleadings Allowed; Form of Motions— 
Subdivision (b)—Motions and Other Papers 
George Barrezueta v. Sword Steamship Line, Inc. 
(Southern District of New York, Huvsert, D. J., Apr 
5, 1939). 

A motion and indefinitely 
phrased as to be confusing constitutes failure to proceed 
mn accordance with the Rules and should be denied with 
out prejudice, 

Subdivision (c)—Demurrers, Pleas, Etc., Abolished 

United States of Ezekiel C. Smith. 
(Eastern District of Dickinson, D. J., 
Apr. 12, 1939). 

A demurrer coming on for hearing subsequently 
to the effective date of the new Rules may be treated 
as a motion to dismiss. (Rule 86) 


which is so involved 


America 7 
Pennsylvania. 


RULE 8—General Rules of Pleading—Subdivision 
(a)—Claims for Relief 
Kraus v 


Charles F General Motors Corporation, 
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et al. (Southern District of New York. Concer, D 
Mar. 2, 1939). 
A complaint, in an action on a contract, which 


alleges the contract, performance by plaintiff and failure 
to perform on the part of defendant, is good as against 
a motion to dismiss for insufficiency 

Martin Sierocinski v. E. I. DuPont DeNen 
cy Co, (Cireuit Court of Appeals tor the Third ( 
bippie, C. J., Apr. 24, 1939). 

1. In action against the manufacturer 


JUS 


ircuit, 


iynannte 


caps to recover for personal injuries resulting from the 
explosion of one of the caps during the process of 
crimping it, plaintiff alleged the negligent manufacture 


and distribution of the cap in such fashion as to make 





it explode when crimped. The Circuit Court of Appeals 
In reversing order dismissing complaint for failure to 
set forth any specific act of negligence, held that plain 


tiff need not plead evidence, that “a short and plain 
statement of the claim showing that the pleader is en- 
titled to sufficient as a pleading and that 
further information if needed to prepare 


relief” is 


be obtained by interrogatories, (Rules 8 (« 
2. Form 9 in Appendix to Rules approved 
| Editorial Note: See opinion in this case in 7 Bull 
9 on motion for a more definite statement of claim. 
(25 F. Supp. 706) ]. 


Subdivision (e)—Pleading To Be Concise and 
Direct; Consistency 


Charles EF. Kraus v. General Motors ( orporation 


et al. (Southern District of New York, Concer, D. J., 
Mar. 2, 1939). 
The complaint in an action on a contract for ex 


clusive use of a patent may join a clain 
pay royalties and a claim for failure to use plaintiff's 
alleged patent, even if they are inconsistent 

The complaint may contain inconsistent claims i1 
the alternative and plaintiff should not be required to 


elect upon which theory he intends to rel 


Martin Sierocinski v. E, 1, DuPont DeNemours 


‘y Co. (Circuit Court of Appeals for the Third Circuit, 
Bippie, C. J., Apr. 24, 1939). 
In action against the manufacturer of dynamite 


caps to recover for personal injuries resulting from the 
explosion of one of the caps during the process of 
crimping it, plaintiff alleged the negligent manufacture 


and distribution of the cap in such fashion as to make 


it explode when crimped. The Circuit Court of Appeals 
in reversing order dismissing complaint for failure to 
set forth any specific act of negligence, held that plain- 
tiff need not plead evidence, that “a short 
statement of the claim showing that the pleader is 


entitled to relief” is sufficient as a pleading and that 
further information if needed to prepare a defense, can 
be obtained by interrogatories. 
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Sun Oil Company, a Corporation v. Otto Pfeiffer, 


etal, (Western District of Oklahoma, VauGcut, D. J., 
Apr. 29, 1939) 

A mot to dismiss on the ground that the amount 
in controversy is less than $3,000.00 should be denied 
if the complaint alleges that the amount involved, ex- 


rest and costs, is in excess of $3,000.00, 
lse appears in the record with respect to 
(Rule 12 (b)) 

Watts Electric & Manufacturing Company v. 
United-Carr Fastener Corporation. (District of Massa- 


clusive of int 
and nothing « 


the amount controversy. 


chusetts, McLetian, D. J., Apr. 24, 1939). 

In an action for declaratory relief adjudging that 
plaintiff d infringe defendant’s patent, a motion 
by the latter to strike from the complaint allegations 


of unsuccessful attempts to intimidate plaintiff and at- 
tempts surreptitiously to obtain an assignment of an 

patent upon plaintiff's device, should be 
ling to comply with the requirements of 


application 
granted as 


simple ind direct pleading. 
RULE 10—Form of Pleadings—Subdivision (b)— 
Paragraphs; Separate Statements 

Willia Schoenberg v. Decorative Cabinet Cor- 
poration, et al. (Eastern District of New York, Mos- 
cow1tz, D May 1, 1939). 

1. Defendant’s motion to require plaintiff to num- 
her the paragraphs of his complaint should be granted. 

2. Defendant’s motion for permission to inspect 
and photograph a model should be denied, with leave 
to renew he absence of showing of the existence of 
the model Rule 34) 


RULE 12—Defenses and Objections—Subdivision 
(b)—How Presented 


Charl Kraus v. General Motors Corporation, 
et al. (Southe District of New York, Concer, D. J., 
Mar. 2, 1939) 

| \ laint, in an action on a contract, which 
alleges the contract, performance by plaintiff and failure 


to perform on the part of defendant, is good as against 


a motion to dismiss for insufficiency. (Rule 8 (a) ). 

2. TI mplaint in an action on a contract for 
exclusive use of a patent may join a claim for failure to 
pay royalties and a claim for failure to use plaintiff’s 
alleged patent, even if they are inconsistent. (Rule 
8S (e)) 

3. The new Rules were applied by the court to a 


over a year prior to their effective 
n to dismiss coming on for hearing 
(Rule 86). 

nplaint may contain inconsistent claims 
and plaintiff should not be required 


complaint served 


date, on a 


after sucl 


in the alternative 


to elect uy which theory he intends to rely. (Rule 
8S (e)) 

5. Although a complaint contains superfluous 
matter it should be disturbed with caution unless it 


s that such matter has no possible bearing 
matter of the litigation. (Rule 12 (f) ). 


clearly app 


upon the subject 


Sun Oil Company, a corporation v. Otto Pfeiffer, 
etal. (Western District of Oklahoma, Vaucut, D. J., 
Apr. 29, 1939 

An dismiss on the ground that the amount 
in contro is less than $3,000.00 should be denied 
if the complaint alleges that the amount involved, ex- 
clusive of interest and costs, is 


and nothing else appears in the record with respect to 
the amount in controversy. 
Subdivision (c)—Motion for Judgment on the 
Pleadings 

Phoenix Hardware Company v. Paragon Paint & 
Hardware Corporation. (Eastern District of New 
York, CAMPBELL, D, J., Apr. 18, 1939). 

Plaintiff is not entitled to summary judgment or 
to judgment on the pleadings, if a material issue of fact 
is raised by the answer. 

A defense of res judicata is insufficient and does 
not warrant summary judgment for the defendant or to 
judgment on the pleadings if the claim is based on facts 
transpiring subsequently to the prior judgment. 


Subdivision (e)—Motion for More Definite State- 
ment or for Bill of Particulars 

Paul M. Mahoney v. Bethlehem Engineering Cor- 
poration. (Southern District of New York, LEIBeLt, 
D. J., Apr. 19, 1939). 

Suit was brought by beneficiary of contract, There 
was a dispute as to whether contract was to be per 
formed in Massachusetts or in New York, since the 
Massachusetts law did not permit a third party to sue 
on a contract made for his benefit, while the New York 
law did. Held, defendant’s motion for bill of particu- 
lars stating places where contract was made and was to 
he performed, should be granted. 

Daniel Guerin v. 
( District of Massachusetts, McLe.ian, D. J., 
1939). 

In an action for personal injuries alleged to have 
been sustained on board a vessel, defendant is entitled 
to a bill of particulars stating the time of day of the 
injury, plaintiff’s location at the time, the part of the 
vessel causing the injury, whether plaintiff was alone 
or working with other members of the crew, and in 
what respects the defendant was negligent. 

Arden L. Norton, et al. v. Cooper Jarrett Inc., 
et al. (Northern District of New York, Coorrr, D. J., 
Apr. 26, 1939). 

The “contention” of a party is made by pleadings 
and is not a proper subject of examination by deposi- 
tion. It may, however, be obtained by a motion for a 
bill of particulars, 


John F. Brinley v. Alvin B. Lewis. (Middle 
District of Pennsylvania, Watson, D. J., May 1, 1939). 

Motion for more definite statement or for a bill 
of particulars should be denied and defendant should 
proceed by discovery if the complaint is not vague or 
ambiguous and the information is not needed to enable 
defendant to plead. (Rule 26 (a)) 


Subdivision (f)—Motion to Strike 

Charles E. Kraus v. General Motors Corporation, 
et al. (Southern District of New York, Concer, D. J., 
Mar. 2, 1939). 

Although a complaint contains superfluous matter 
it should be disturbed with caution unless it clearly 
appears that such matter has no possible bearing upon 
the subject matter of the litigation. 


Portland Trawling Company. 
Apr. 24, 


Phoenix Hardware Company v. Paragon Paint & 
Hardware Corporation, (Eastern District of New 
York, Camppett, D. J., Apr. 18, 1939). 

Plaintiff's motion to strike defenses which were 


in excess of $3,000.00, held insufficient at a former trial should be granted. 
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E. E. Gregory, et al. v. Royal Typewriter Com- 
pany, Inc., et al. (Southern District of New York, 
Husert, D. J., Apr. 20, 1939). 

In an action for patent infringement, plaintiff’s 
motion to strike a counterclaim for declaratory judg- 
ment, which alleged non-infringement and invalidity, 
should be denied since, without such counterclaim, 
plaintiff could dismiss his action and thus leave unde 
termined the issue of validity. 


Watts Electric & Manufacturing ( ompany ¥v 
United-Carr Fastener Corporation. ( District of Massa- 
chusetts, McLe.ian, D. J., Apr. 24, 1939). 

In an action for declaratory relief adjudging that 
plaintiff did not infringe defendant’s patent, a motion 
by the latter to strike from the complaint allegations of 
unsuccessful attempts to intimidate plaintiff and at 
tempts surreptitiously to obtain an assignment of an 
application for patent upon plaintiff’s device, should 
be granted as failing to comply with the requirements 
ling. (Rule 8 (e)) 


of simple, concise and direct pl at 


RULE 14—Third-Party Practice—Subdivision (a) 
—When Defendant May Bring in Third Party 

P. Edwin Tullgren v. Charles Jasper, et al. v. The 
Maryland Casualty Company. (District of Maryland, 
Cnesnut, D. J., May 1, 1939) 

1. In a personal injury action brought jointly 
against the owner of the taxicab in which plaintiff was 
a passenger at the time of the accident and against the 
owner of the truck with which the taxicab collided, the 
owner of the truck may not bring in the insurer of his 
co-defendant as a third-party defendant 

2. The defendant in a personal injury action may 
bring in his own liability insurer as a third-party de 
fendant. 

3. Third-party procedure is probably ancillary to 
the main action and if jurisdiction of the court on the 
ground of diversity of citizenship has properly attached 
to the action between the original parties, diversity of 
citizenship between the third-party plaintiff and the 
third-party defendant is not necessary. However, ques 
tion was not decided in this case, as it was determined 
on other grounds. 


RULE 16—Pre-Trial Procedure; Formulating 
Issues 
H. A. Wisdom v. The Texas Company, a Corpora 
tion, (Northern District of Alabama, Southern Divi 
sion, Murpuree, D. J., Apr. 13, 1939). 
Plaintiff’s fail 


re to appear at a pre-trial confer 
ence ordered by t f 


ie court, advance notice of which 
was given to the attorneys for both parties, constitutes 
a failure to prosecute and failure to comply with the 
Rules, and defendant’s motion to dismiss the action on 
the merits should be granted. (Rule 41 (b) ). 


The Cumberland Corporation v. McLellan Stores 
Company, et al Southern District of New York, 
Huvsert, D. J., Apr. 13, 1939) 

A motion for the production 
ments and for taking of lengthy depositions, made four 
vears after institution of suit, during which time an ac 
tion involving substantially the same issues was c 
menced in another court in which depositions were 
taken, should be denied. Pre-trial procedure for a sim 
plification of the issues was suggested 


voluminous docu- 


mn 


RULE 19—Necessary Joinder of Parties—Subdi- 
vision (b)—Effect of Failure to Join 

Paul M. Mahoney v. Bethlehem Engineering Cor 
poration, (Southern District of New York, LeiBett 
D. J., Apr. 19, 1939). 

¥ Majority stockholders, who make a contract 
for the benefit of the corporation, are not i l Spe nsable 
parties, although they may be necessary parties, to an 
action by a trustee in bankruptcy of the corporation, 
for breach of such contract. Hence, failure to join them 
is not ground for dismissal. 

2. Suit was brought by beneficiary of contract. 
There was a dispute as to whether contract was to be 
performed in Massachusetts or in New York, since the 





Massachusetts law did not permit a third party to su 
on a contract made for his benefit, while the New York 
law did. Held, defendant's motion fot f particu 
lars stating places where contract was 

be performed, should be granted. (Rule 12 


RULE 20—Permissive Joinder of Parties—Subdivi- 
sion (a)—Permissive Joinder 


James A. Whatley v. Missouri Pacific | 1d 
Co., et al The Travelers Insuran ( Intervei 
(Western District of Louisiana, Monroe D 
Dawkins, D. J., Apr. 11, 1939). 

In an action to recover for personal injuries sus 
tained while unloading a freight car, pla ff n 
as parties defendant the resident delivering carrier and 
the non-resident initial carrier, if both of them were 
responsible for the accident. Hence, a tion t é 
mand to the state court after the latt id removed 
the case on the grounds of a separabl ntroversy as 


to it, should be granted. 


RULE 26—Depositions Pending Action—Subdivi- 
sion (a)—When Depositions May Be Taken 


Ge IT Ge Barre cueta v. Sword S'tea Dp Lin i 
(Southern District of New York, Hutsert, D \pi 
5, 1939). 

1. After answer is served the deposition of a party 


may be taken merely on notice. 
2. A motion which is so involved and indefinitely 


phrased as to be confusing constitutes failure to pro 
ceed in accordance with the Rules and should be denied 
without prejudice. (Rule 7(b) ). 

3. A party proceeding to take depositions may not 
move to limit the scope of the examinatiotr Rule 30 


(b) ). 


John F. Brinley v. Alvin B. Lew \ 
trict of Pennsylvania, Watson, D. J., May 1, 1939) 


Motion for more definite statement or for a bill 
particulars should be denied and defendant should pro 


ceed by discovery if the complaint is not vague or an 
biguous and the information is not needed to enable 


defendant to plead. 

Subdivision (e)—Objections to Admissibility 
The Union Central Life Insuran mpan\ 
Phoebe Burger, et al. (Southern District of New York, 

LLerpett, D. J., Apr. 4, 1939). 


\ 

The better practice in respect to objections to the 
admissibility of evidence sought on examination before 
trial is to raise them during the examination or when 


the deposition is used at the trial. 
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RULE 30—Depositions Upon Oral Examination— 


Subdivision (b)—Orders for the Protection of 
Parties and Deponents 


The | n Central Life Insurance Company v. 
Phoebe Burger, et al. (Southern District of New York, 
LeIBELL, D. J., Apr. 4, 1939). 

1. A motion to vacate a notice to take a deposi- 


ground that the evidence sought would 
not be will not be granted unless it clearly 
appears that the evidence is privileged or irrelevant. 

2. The better practice in respect to objections to 
the admissibility of evidence sought on examination 
before trial is to raise them,during the examination or 
when the deposition is used at the trial. (Rules 30 (d) 
and 26 (e) ). 

3. Objection to an examination before trial on 
the ground that the person sought to be examined is 
an infant sixteen years of age, cannot be sustained. 

4. Examinations before trial should conform to 
rules of evidence. (Rule 43 (a) ). 

George Barrezueta v. Sword Steamship Line, Inc. 
(Southern District of New York, Hucsert, D. J., Apr. 
5, 1939). 

A party proceeding to take depositions may not 
move to limit the scope of the examination. 

Elizabeth V. Clair v. Philadelphia Storage Battery 
Company. (Eastern District of Pennsylvania, Dick- 
INSON, D. J., Apr. 19, 1939). 

1. The oral deposition of a witness residing at a 
distance should be taken at the place of trial if the 
witness consents and the adverse party so requests. 

2. The Rules should govern the taking of 
depositions after their effective date although the action 
was commenced prior to such date. (Rule 86) 

Arden Norton, et al. v. Cooper Jarrett Inc., 
etal. (Northern District of New York, Cooper, D. J., 
Apr. 26, 1939). 

1. The “contention” of a party is made by plead- 
ings and is not a proper subject of examination by de- 
position. It may, however, be obtained by a motion 
for a bill of particulars. (Rule 12 (e)) 

2. The taking of depositions by a party who is 
guilty of laches should be conditioned on its causing 
no delay in the trial. 

Subdivision (d)—Motion to Terminate or Limit 
Examination 

The Union Central Life Insurance Company v. 
Phoebe Burger, et al. (Southern District of New York, 
LerBeLi, D. J., Apr. 4, 1939). 

The better practice in respect to objections to the 
admissibility of evidence sought on examination before 
trial is to raise them during the examination or when 
the deposition is used at the trial. 


tion, On the 


admissible, 


new 


The Cumberland Corporation v. McLellan Stores 


Company, et al. (Southern District of New York, 
Huvsert, D. J., Apr. 13, 1939). 
A motion for the production of voluminous docu- 


ments and for taking of lengthy depositions, made four 
years after institution of suit, during which time an 
action involving substantially the same issues was com- 
menced in another court in which depositions were 
taken, should be denied. Pre-trial procedure for a sim- 
plification of the issues was suggested. (Rule 16) 


Nelson E. Newcomb v. The Universal Match Cor- 
poration Eastern District of New York, Mosco- 
witz, D. J., May 8, 1939). 


1. Motion to terminate the taking of the deposi- 
tion of a party or in the alternative to limit such ex- 
amination to written interrogatories concerning certain 
specified matters should be denied if the party seeking 
the examination is entitled to a general examination of 
his adversary, and if the examination had proceeded 
for only a short time. 

2. If a refusal to answer questions or produce 
documents at an examination before trial is not willful 
but was based on advice of counsel, the witness should 
be directed to answer, and a motion to punish him for 
contempt should be denied. (Rule 37 (b) (1)) 


RULE 33—lInterrogatories to Parties 

Arthur W. Caggiano v. Socony Vacuum Oil Com- 
pany, Inc. (District of Massachusetts, McLe.ian, 
D. J., Apr. 10, 1939). 

1. In an action for alleged wrongful termination 
of a lease of an oil station, objections should be sus- 
tained to plaintiff’s interrogatories asking whether de- 
fendant contended that plaintiff was in default, whether 
defendant considered plaintiff an “Independent Dealer” 
and at what price defendant charged plaintiff for gaso- 
line and oil. 

2. Interrogatories requiring a party to state his 
contentions or legal conclusions are improper. 


Mrs. Mary Helen Dixon, et al. v. Sunshine Bus 
Lines, Inc. (Western District of Louisiana, Monroe 
Division, Porterie, D. J., Apr. 11, 1939). 

The use of interrogatories to parties is not limited 
to a development of ultimate facts but may extend to 
discovery of merely evidentiary details. 

Martin Sierocinski v. E. I. DuPont DeNemours 
& Co. (Circuit Court of Appeals for the Third Circuit, 
Bippte, C. J., Apr. 24, 1939). 

In action against the manufacturer of dynamite 
caps to recover for personal injuries resulting from the 
explosion of one of the caps during the process of 
crimping it, plaintiff alleged the negligent manufacture 
and distribution of the cap in such fashion as to make 
it explode when crimped. The Circuit Court of Ap- 
peals in reversing order dismissing complaint for failure 
to set forth any specific act of negligence, held that 
plaintiff need not plead evidence, that “a short and 
plain statement of the claim showing that the pleader 
is entitled to relief” is sufficient as a pleading and that 
further information if needed to prepare a defense, can 
be obtained by interrogatories. 

Blanche L. Whitkop v. Evelyn P. Baldwin, alias. 
(District of Massachusetts, McLe:tan, D. J., May 1, 
1939). 

In an action for slander, interrogatories seeking 
names and addresses of plaintiff's employers before 
and after the alleged slander and dates when former 
employers ceased to employ plaintiff should be an- 
swered. 

RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, or 
Photographing 

John D. Flynn v. Lucy Cotton Thomas Magraw, 
et al, (Southern District of New York, Hurserr, 
D. J., Apr. 17, 1939). 

Plaintiff’s motion for the production of records of 
defendant corporation by one of its officers should be 
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denied if it appears that such officer does not have the 
custody of the records requested. 


George P. Calanos v. The United States of Amer- 
ica, (District of Massachusetts, McLetian, D. J., 
Apr. 24, 1939). 

1. Production of Government hospital records re 
lating to plaintiff in an action on a war risk insurance 
contract may be directed and plaintiff may be granted 
permission to copy them but not to remove them fo1 
photographing. 

2. In a war risk insurance action, Government 
should not be directed to produce work records of 
plaintiff while in employ of third parties since the Gov 
ernment is no more in control of such records than is 
plaintiff. 

3. Plaintiff in a war risk insurance action is en- 
titled to an order directing the defendant to produce 
records of Government physicians but not those of any 
other physicians who may have treated plaintiff. 


Wiliam S, Schoenberg v. Decorative Cabinet Cor 
poration, et al. (Eastern District of New York, Mos 
cowi1tz, D. J., May 1, 1939) 

Defendant’s motion for permission to inspect and 
photograph a model should be denied, with leave to 
renew, in the absence of showing of the existence of the 
model, 


RULE 35—Physical and Mental Examination of 
Persons—Subdivision (a)—Order for 
Examination 


} 


Saverio Gitto, et al. v. “Italia,” Societa’ Anonima 
Di Navigasione, Genova. (Eastern District of New 
York, Moscowitz, D. J., Apr. 25, 1939). 

As selection of the physician to conduct a physical 
examination of a party rests within the sound discretion 
of the court, objections by party who is to be examined 
to the appointment of his adversary’s choice should be 
sustained. 


RULE 36—Admission of Facts and of Genuineness 
of Documents—Subdivision (a)—Request for 
Admission 


Booth Fisheries Corporation v. General Foods 
Corporation, et al. ( District of Delaware, N1Etps, D. J., 
Mar. 21, 1939). 

\ party should not be required to admit or deny 
facts which are not within his knowledge but which 
are provable by testimony of third parties 


RULE 37— Refusal to Make Discovery: Conse- 
quencies—Subdivision (b)—Failure to Comply 
with Order—Paragraph (1)—Contempt 

Nelson E. Newcomb v. The Universal Match Cor- 
poration, (Eastern District of New York, Moscowi1rz, 
D. |., May 8, 1939). 

If a refusal to answer questions or produce docu 
ments at an examination before trial is not willful but 
lvice of counsel, the witness should be 
directed to answer, and a motion to punish him for 
contempt should be denied. 


was based on ac 


RULE 38—Jury Trial of Right—Subdivision (b)— 
Demand 
Isberg v. Schulz. (Western District of Washing 
ton, Apr. 10, 1939) 


In an action for personal injury, plaintiff de 
manded trial by jury within two days after denial of 
defendant’s motion to remand although about six 
months after filing of the answer. Defendant’s motion 
to strike the demand for jury trial was denied by Judge 
Cushman. 


RULE 41—Dismissal of Actions—Subdivision (a) 

—Voluntary Dismissal: Effect Thereof 

The Cleveland Trust Company v. Osher & Reiss, 
Inc, (Eastern District of New York, CAMPBELL, D. J., 
Apr. 17, 1939). 

1. Defendant’s motion to dismiss under Rule 41 
on the ground that there have been two previous volun 
tary dismissals of the same claim should be denied ii 
both of them were had before the effective date of the 
new Rules. (Rule 86). 


2. The filing of notice of a second voluntary di 
missal of a claim operates as an adjudication upon the 
merits although the previous dismissal was secured 
before the effective date of the new Rules, provided the 
second dismissal is after such date. (Rule 86) 


E. E. Gregory, et al. v. Royal Typewriter Com 
pany, Inc., et al. (Southern District of New York, 
Hucsert, D. J., Apr. 20, 1939). 


In an action for patent infringement, plaintiff's 


motion to strike a counterclaim for declaratory judg 
ment, which alleged non-infringement and invalidity, 
should be denied since, without such counterclaim, 
plaintiff could dismiss his action and thus leave un 
determined the issue of validity. (Rule 12 (f)) 
Charles H. Leach v. Ross Heater & Manufactw 


ing Company, Inc. (Circuit Court of Appeals for the 
Second Circuit, Patterson, C. J., Apr. 24, 1939) 


Defendant in a patent suit counterclaimed for de 


claratory judgment. Plaintiff moved to dismiss both 
the complaint and counterclaim. Motion was made and 
heard before the effective date of the new Rules The 


motion was granted after such date, the court holding 
that the Equity Rules should apply. Held, on appeal 
that while the old Rules were applicable, the plaintiff 
was not entitled to dismiss thereunder after defendant 
had interposed a valid counterclaim. Concurring opin- 
ion held new Rules should have been applied and that 
the motion to dismiss should have been denied there 


under 
Subdivision (b)—Involuntary Dismissal: Effect 
Thereof 
H. A. Wisdom v. The Texas Company, a Corpora 
tion. (Northern District of Alabama, Sout! 
sion, MurpHREE, D, J., Apr. 13, 1939) 


Plaintiff's failure to appear at a pre-trial confer- 


ern Divi 


ence ordered by the court, advance notice of which was 
given to the attorneys for both parties, constitutes a 
failure to prosecute and failure to comply with the 
Rules, and defendant’s motion to dismiss the action on 


the merits should be granted 


RULE 43—Evidence—Subdivision (a)—Form and 


Admissibility 
The Union Central Life Insurance Company v 
Phoebe Burger, et al. (Southern District of New York, 
LerBeit, D. J., Apr. 4, 1939) 
Examinations before trial should nform to rules 


of evidence 
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RULE 50—Motion for a Directed Verdict—Subdi- 
vision (b)—Reservation of Decision on Motion 


Clara iten, et al. v. Kirby Lumber Corpora- 
tion. (Circuit Court of Appeals for the Fifth Circuit, 
SisLey, C. J., Apr. 19, 1939). 

Rule 50 does not abolish but emphasizes the neces- 
sity olan for a directed verdict to raise the legal 
question as to the sufficiency of the evidence. 


RULE 52—Findings by the Court—Subdivision (a) 


—Effect 

Guilford Const. Co., et al. v. Biggs. (Circuit Court 
of Appeals for the Fourth Circuit, Parker, C. J., Feb. 
28, 1939 

The pre on of Rule 52 (a) that the findings of 
fact by the trial court should be accepted on appeal 
unless cle: oneous, is but the formulation of a 
rule long re ized and applied by courts of equity. 

Edward Valloy, et al. v. New York Life Insur- 
ance Compas Circuit Court of Appeals for the First 
Circuit, For D. J., Apr. 11, 1939). 

Finding f fact by the court should not be dis 
turbed on appeal when the evidence is conflicting and 
the credibilit vitnesses is involved, unless it appears 
that the tria ulge was clearly wrong. 

RULE 53—Masters—Subdivision (b)—Reference 

Lewis C. Covyner, et al The Umited States of 
Imerica. (¢ Court of Appeals for the Seventh 
Circuit, Kerner, C. J., Apr. 11, 1939). 

\ppellate court affirmed reference to an auditor in 
an action o1 veteran's insurance policy holding that 


within the discretion of the trial court, 


the ruling 


but observed that “it is far better practice, except 
where stress of work or other good cause is shown, for 
the court cases where the determination of the 
issues is deq ent upon the credibility of the witnes- 


..1 -? 
ses citing r s.) 


Subdivision (e)—Report—Paragraph (2)—In Non- 
Jury Actions 


In 1 tter of Jess E. Blakesley, Bankrupt. 
(Western District of Missouri. Reeves. D. J.. Mav 2. 
1939) ; , 

\ motion to strike out a report of a special master 
should be lered as “written objections” to the 
report 
RULE 56—Summary Judgment—Subdivision (a) 


—For Claimant 


Albert Levinson v. Molly Cohen. (Southern 
District of New York, Coxe, D. J., Mar. 7, 1939). 

In an action by a trustee in bankruptcy to recover 
certain preferential payments, a previous determination 
in the bankruptcy proceedings that such payments were 
preferential | udicata and a motion by plaintiff for 
summary judgment should be granted. 

Phoes lardware Company v. Paragon Paint & 
Hardware (| poration, (Eastern District of New 
York, CaAmpsett, D. J., Apr. 18, 1939). 

1. Plaintiff is not entitled to summary judgment 
or to judgment on the pleadings, if a material issue of 
fact is raised by the answer. (Rule 12 (c) ). 

2. A defense of res judicata is insufficient and does 
not warrant nmarv judgment for the defendant or 


the pleadings if the claim is based on 








facts transpiring subsequently to the prior judgment. 
(Rules 12 (c) and 56 (b) ). 

3. Plaintiff’s motion to strike defenses which were 
held insufficient at a former trial should be granted. 


(Rule 12 (f) ). 
Subdivision (b)—For Defending Party 


Phoenix Hardware Company v. Paragon Paint & 
Hardware Corporation. (Eastern District of New 
York, CAMPBELL, D, J., Apr. 18, 1939). 

A defense of res judicata is insufficient and does 
not warrant summary judgment for the defendant or to 
judgment on the pleadings if the claim is based on facts 
transpiring subsequently to the prior judgment. 


Subdivision (c)—Motion and Proceedings Thereon 

Leon Ottinger v. General Motors Corporation. 
(Southern District of New York, Lerpexr, D. J., Apr. 
5, 1939). 

In an action for balance due on a contract, de- 
fendant’s assertion of an implied waiver raises an issue 
as to a material fact which should not be disposed of 
on motion for summary judgment. 





RULE 59—New Trials—Subdivision (a)—Grounds 

United States of America v. Mauro Colangelo, 
United States of America v. Domenico Parisi, (East 
ern District of New York, Campretr, D. J., Apr. 27, 
1939). 

Before entry of judgment in an action tried with- 
out a jury, the court may, on motion for new trial on 
ground of newly discovered evidence, allow the open- 
ing of the case for reception of such evidence. 





RULE 73—Appeal to a Circuit Court of Appeals— 
Subdivision (a)—How Taken 

William McCrone v. United States of America. 
(Supreme Court of the United States, Back, J., Apr. 
17, 1939). 

An appeal in a contempt proceeding was taken 
prior to September 16, 1938, by filing a notice of appeal 
on the assumption that the proceeding was criminal. 
Time to appeal expired prior to September 16, 1938 
The Supreme Court on certiorari ruled the proceeding 
was civil. Held, notice of appeal was ineffective and 
appeal had been properly dismissed by the Circuit Court 
of Appeals. (Rule 86). 

| Editorial Note: See decision of Circuit Court of 
Appeals dismissing the appeal in this case in 10 Bull. 
13 (Rule 86) 100 F. (2d) 322.] 

George Ainsworth v, Gill Glass & Fixture Com 
pany. (Circuit Court of Appeals for the Third Circuit, 
Maris, C. J., May 5, 1939). 

1. After notice of appeal has been timely filed, the 
circuit court of appeals may permit the record on appeal 
to be filed at any time. 

2. An order of the district court extending the 
time to file the record on appeal, which is entered after 
expiration of time prescribed by the Rules, is invalid 
if it does not set forth that it was made upon motion 
after notice and that failure to file such record within 
the 40-day period was the result of excusable neglect 
(Rule 6 (b)) 





RULE 75—Record on Appeal to a Circuit Court of 
Appeals—Subdivision (c)—Form of Testimony 

Clara G. Baten, ct al. v. Kirby Lumber Corpora- 
tion. (Circuit Court of Appeals for the Fifth Circuit, 
SisLey, C. J., Apr. 19, 1939). 
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1. On appeal from a judgment in an action tried 
before the effective date of the new Rules, a complete 
typewritten transcript of the evidence was filed in the 
Circuit Court of Appeals. Held, motion to dismiss 
appeal for failure to print should be denied, as appel 
lant had not moved for a directed verdict and there- 
fore no question as to the sufficiency of the evidence 
had been properly raised. (Rules 75 (1) and 86) 

2. Rule 50 does not abolish but emphasizes the 
necessity of a motion for a directed verdict to raise the 
legal question as to the sufficiency of the evidence. 
(Rule 50 (b)) 

Subdivision (1)—Printing 


Clara G. Baten, et al. v. Kirby Lumber Corpora- 
tion. (Circuit Court of Appeals for the Fifth Circuit, 
Sistey, C. J., Apr. 19, 1939) 

On appeal from a judgment in an action tried 
before the effective date of the new Rules, a complete 
typewritten transcript of the evidence was filed in the 
Circuit Court of Appeals. Held, motion to dismiss 
appeal for failure to print should be denied, as appel 
lant had not moved for a directed verdict and there 
fore no question as to the sufficiency of the evidence 
had been properly raised. 


RULE—84—Forms 


Connecticut General Life Insurance Company 7 
Morris Cohen. (Eastern District of New York, Mos 
cowitz, D. J., Apr. 27, 1939) 

The jurisdictional amount is sufficiently alleged if 
Form 2 in the Appendix of Forms is followed. 


RULE 86—Effective Date 


Charles E. Kraus v. General Motors Corporation, 
etal. (Southern District of New York, Concer, D. J., 
Mar. 2, 1939) 

The new Rules were applied by the court to a 
complaint served over a year prior to their effective 
date, on a motion to dismiss coming on for hearing 
after such date. 

United States of America v. Ezekiel C. Smith 
(Eastern District of Pennsylvania, Dickinson, D. J 
Apr. 12, 1939) 

A demurrer coming on for hearing subsequently 
to the effective date of the new Rules may be treated 
as a motion to dismiss 


William McCrone v. United States of America 
{ Supreme Court of the United States, BLaAck, ., 
\pr. 17, 1939). 

\n appeal in a contempt proceeding was taken 
prior to Septembe: 16. 1938. by filing a notice of ap- 
veal on the assumption that the proceeding was crimi 

| 


nal. Time to appeal expired prior to September 16, 
1938. The Supreme Court on certiorari ruled the 
proceeding was civil. Held, notice of appeal was in 


1 


effective and appeal had been properly dismissed by 
the Circuit Court of Appeals 

The Cleveland Trust Company v. Osher & Reiss, 
Inc. (Eastern District of New York, Campse tt, D. J., 
Apr. 17, 1939 

1. Defendant's motion to dismiss under Rule 41 
on the ground that there have been two previous volun- 


lary disniussals of the same clait should be denied if 








both of them were had before the effective date of the 
new Rules. 

2. The filing of notice of a second voluntary dis- 
missal of a claim operates as an adjudication upon 
the merits although the previous dismissal was secured 
before the effective date of the new Rules, provided the 
second dismissal is after such date. 


Clara G. Baten, et al. v. Kirby Lumber Corpora- 
tion. (Circuit Court of Appeals for the Fifth Circuit, 
Siscey, C. J., Apr. 19, 1939). 

On appeal from a judgment in an action tried be- 
fore the effective date of the new Rules, a complete 
typewritten transcript of the evidence was filed in the 
Circuit Court of Appeals. Held, motion to dismiss 
appeal for failure to print should be denied, as appel- 
lant had not moved for a directed verdict and there- 
fore no question as to the sufficiency of the evidence 
had been properly raised. 

Elizabeth V. Clair v. Philadelphia Storage Bat- 
tery Company. (Eastern District of Pennsylvania, 
Dickinson, D. J., Apr. 19, 1939) 

The new Rules should govern the taking of de 
positions after their effective date although the action 
was commenced prior to such date 

Charles H. Leach v. Ross Heater & Manufactur- 
ing Company, Inc. (Circuit Court of Appeals for the 
Second Circuit, Patterson, C. J., Apr. 24, 1939) 

Defendant in a patent suit counterclaimed for de 
claratory judgment. Plaintiff moved to dismiss both 


the complaint and counterclaim. Motion was made 
and heard before the effective date of the new 
Rules The motion was granted after such date, 


the court holding that the Equity Rules should apply 
Held, on appeal that while the old Rules were appli 
cable, the plaintiff was not entitled to dismiss there- 
under after defendant had interposed a valid counter- 
claim. Concurring opinion held new Rules should have 
been applied and that the motion to dismiss should 
have been denied thereunder. (Rule 41 (a) 


Integration Comes to Texas 
(From Texas Bar Journal—May) 


“The fight for integration of the Bar of Texas, 
waged for sixteen years by a few interested lawyers, 
was brought to a successful close April 19 when Gover 
nor W. Lee O’Daniel affixed his signature to the State 
Bar Act. Introduced in the present session in the 
form of two brief paragraphs, the bill grew by numer- 
ous amendments until it was given the overwhelming 
approval of the House of Representatives February 22 
and the Senate April 5. Having received the necessary 
two-thirds vote, it went into effect immediately 

“The Act requires, in brief, that all lawyers in the 
state register with the Supreme Court and pay an 
annual fee not to exceed $4. That court is given the 
authority to promulgate rules and regulations for disct- 
plining, suspending, and disbarring attorneys at law, 
and to prescribe a code of ethics governing their con 
duct. Each proposed rule must be submitted by mail 
to every lawyer in the state for a vote before it can be 
adopted. The right of trial by jury in the defendant's 
county of residence is reserved in disbarment cases,” 
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PROPOSED AMENDMENTS TO 
THE CONSTITUTION AND BY- 
LAWS OF THE AMERICAN BAR 
ASSOCIATION TO BE PRE- 
SENTED AND ACTED UPON AT 
ITS SIXTY-SECOND ANNUAL 
MEETING AT SAN FRANCISCO, 
CAL., JULY 10-14, 1939 


[BERS OF THE AMERICAN BAR 
ATION 


rO THE MI 


ASS( 4 


NOT I IS HEREBY GIVEN that Guy Rich- 
rd M. Morris, Sylvester C. Smith, 
Ir., Philiy Wickser and Chauncey E. Wheeler, mem- 
members of the Rules 


bers of t \ssociation, and 
Committee of the House of Delegates, 
\ssociation the 
ndments to the Constitution 


Procedure of the 


rs rHE CONSTITUTION 


inserting in line 3 thereof, 
mmediatel r the comma which follows the word 


rial court of record,” 
it the Article shall 
in good standing of the 
Bar of at tate or Territory of the United States, or of 
an f the t torial group r of any state o1 


be eligible to membership 


read, 


federal, 

this A tion n endorsement, nomination and elec- 
tion as pI le n the By-Laws of the Association. The 
1 in this Constitution and By- 
District of Columbia, the 
Territory of Puerto Rico.” 
Section 3, by striking out 
nes 1-13, and inserting in 
Delegates.—At annual 
four members of the 
House of tes, not more than one of shall 
Election shall be by a 
the Assembly for a term which shall 
ent of the annual meeting at 


each 
shall elect 


whom 


d, and shall expire at the 
| meeting following their 
lectior Assembly delegate shall fail to 
k noon on the opening day 


register 


the office of such delegate shall be 


leemed 1 int; and thereupon the Assembly shall 
‘mainder of the term 
four additional As- 
shall be 
term 
meeting in 


elect ut t erve for the re 
eeting in 1939, 

one of whom 

sh il] be elected for a 
nt of the annual 
' e V, Section 3, by striking out 
the word e” in line 9 thereof and inserting in 
word “Eight,” with the resut that 





said line 9 shall read “Eight Delegates chosen by the 
Assembly ;”. 

4. Amend Article V, Section 6, by changing, in 
line 24 thereof, the period immediately after the word 
“certified” to a semicolon and inserting thereafter the 
f lowing : 


“provided, however, that the terms of all State and local 
bar association delegates which would otherwise continue 
adjournment of the this 
Association in 1940, shall end at the adjournment of said 
Thereafter the such delegates shall 
end at the adjournment of the annual meeting in even- 
years. In the event of the resignation, dis- 
qualification or death of any such delegate, the association 


after the annual meeting of 


meeting. terms of 


numbered 


which he represents may select and certify a successor 
to serve for the balance of his unexpired term.” 

5. Amend Article V, Section 7, 
following at the end of line 13: 
“The term of shall with the 
adjournment of the annual meeting following his selection, 
and shall end with the adjournment of the next annual 
In the event of the resignation, dis- 
qualification or death of any such delegate, the organization 
which he represents may select and certify a successor 
to serve for the balance of the delegate’s unexpired term.” 
6. Amend Article VIII, Section 2, by striking 
out, in lines 1 to 8 thereof, the sentence reading: 


by adding the 


any such delegate begin 


meeting thereafter. 


“Not earlier than seventy days nor later than forty 
days before the opening of the annual meeting, two hun 
dred members of the Association in good 
whom not more than one hundred may be accredited to 
any one State, may file with the Secretary a nominating 
petition (which may be in parts) duly signed, making 
other nominations for any office to be filled at the next 
annual meeting.” 


standing, of 


and inserting in lieu thereof, the following: 


“Not earlier than seventy days nor later than forty 
days before the opening of the annual meeting, one hun 
dred members of the Association in good standing of 
whom not more than fifty may be accredited to any one 
State, may file with the Secretary a nominating petition 
(which may be in parts) duly signed, making other nom- 
inations for the offices of President, Chairman of the House 
of Delegates, Secretary or Treasurer. Not earlier than 
seventy days nor later than forty days before the opening 
of the annual meeting, fifty members of the 
in good standing of whom not more than twenty-five may 
be accredited to one State, may file with the Secretary a 
nominating petition (which may be in parts) duly signed, 
making other nominations for any member of the Board 
of Governors to be elected in that year.” 

7. Amend Article VIII, Section 3, (a) by strik 
ing out, in lines 2 to 5 thereof, the first sentence read 


ing 


Association 


foard of Governors shall be chosen 
from each federal judicial circuit, and at the time of his 
nomination he shall be a member of the House of Dele 


gates and a resident of the circuit for which he is chosen.” 


“A member of the 


and inserting in lieu thereof the following: 

of the Board of shall be 
from each federal judicial circuit. At the 
nomination he shall be a resident of the circuit for 


‘A member Governors chosen 

time of his 

which 

he is chosen, and shall be, or shall have been, a member 
the House of Delegates.” 

and (b) by striking out in lines 10 to 14 of tlie said 


section, the following : 
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“The members of the Executive Committee, whose 
terms do not expire in 1936, shall be members of the 
Board of Governors until the expiration of the respective 
terms for which they were elected as members of the 
Executive Committee.” 


RULES OF PROCEDURE OF THE House oF DELEGATES 
1. Amend Rule III, paragraph 4, by striking out, 
after the words “the American Bar Association ;” in 
line 9, all of the remaining paragraph, and inserting in 
lieu thereof the following: 
“and each such affiliated organization, if admitted to the 
House, shall file a certified list of the names and addresses 
of its members in good standing whenever requested by 
the Committee on Credentials and Admissions.” 
2. Amend Rule III, paragraph 5, by striking 
out in lines 7 and 8 thereof, the clause reading : 
“and such a list of members shall be filed annually by 
each such Association,” 
and inserting in lieu thereof the following: 
“and such a list of members shall be filed whenever re 
quested by the Committee on Credentials and Admissions. 


IT 

NOTICE IS HEREBY GIVEN that Guy Rich 
ards Crump, George M. Morris, Sylvester C. Smith, 
Jr., Philip J. Wickser and Chauncey E. Wheeler, mem 
bers of the Association and members of the Rules and 
Calendar Committee of the House of Delegates, have 
filed with the Secretary of the Association the follow 
ing proposed amendments to the By-Laws of the Asso 
ciation. These amendments have been prepared at 
the request of the Board of Governors in order that 
prompt effect may be given to the recommendations 
(in the event of their adoption by the Assembly and 
the House)) of the report of the special Committee on 
Survey of Sections and Committees. These amend 
ments are proposed by the Rules and Calendar Com- 
mittee without recommendation 


(Amendments to By-Laws re Committee on 
Aeronautical Law ) 

1. Amend Article X, Section 1, line 10, by strik 
ing out this line reading: 

“On Aeronautical Law;” 

2. Amend Article X, Section 5, lines 1-4, by 
striking out these lines reading 

“Section 5. Committee on Aeronautical Law The 
Committee on Aeronautical Law shall have power to con 
sider and report on all questions pertaining to the law of 
aeronautics.” 
(Amendments to By-Laws re Committee on American 

Citizenship ) 

3. Amend Article X, Section 1, lines 11-12, by 
striking out these lines reading: 

“On American Citizenship, to consist of ten mem 
bers; one from each federal judicial circuit :”. 

4. Amend Article X, Section 1, line 41, by strik 
ing out “American Citizenship,” in that line. 

5. Amend Article X, Section 6, lines 1-6, by 
striking out these lines reading: 


“Section 6. Committee on American Citizenship 
The Committee on American Citizenship shall consist of 
one member from each federal judicial circuit, and it 
shall be its duty to inspire in the people of the United 
States a proper appreciation of the privileges as well as 
the duties of American citizens.” 





(Amendments to By-Laws re Committee on 
Commerce ) 

6. Amend Article X, Section 1, line 13, by strik 
ing out this line reading “On Commerce ;” 

7. Amend Article X, Section 1, line 41, by strik 
ing out “Commerce,” in that line. 

8. Amend Article X, Section 7, lines 1-9, by 
striking out these lines reading: 

“Section 7. Committee on Commerc: The Com 
mittee on Commerce shall: study the existing status of 
federal and state laws and proposed amendments thereto 





pertaining to or affecting interstate or foreign commerce, 
recommend to the Association as occasion may require 
1 


such action by the Association as may be emed proper, 


and consider and report on such other matters as in the 
judgment of the Committee are reasonably pertinent to 
the subject of foreign and interstate commerce and the 


laws relating thereto.” 


) 


(Amendments to By-Laws re Committee on Commer 
cial Law and Bankrupt 
9, Amend Article X, Section 1, line 14, by strik 
ing out this line reading: ‘“On Commercial 
Bankruptcy ;’ 
10. Amend Article X, Section &, lines 1-6, by 
striking out these lines reading 


“Section 8. Committee on Commercial Law and Bank 
ruptcy.—The Committee on Commercial Law and Bank 
ruptcy shall have power to conside ind report on all 
matters having to do with commercial law and bankruptcy 
and the practice and administration thereof, other than 
matters within the field of interstate or foreign commerce.” 
(Amendments to By-Laws re Committee on Federal 


Taxation ) 

11. Amend Article X, Section 1, line 16, by strik 
ing out this line reading: 

“On Federal Taxation, to consist of seven members ;” 

12. Amend Article X, Section 1, line 41, by strik 
ing out “Federal Taxation,” in that line 

13. Amend Article X, Section 10, lines 1-9, by 
striking out these lines reading: 

“Section 10. Committee on Federal Taxation.—The 
Committee on Federal Taxation shall study existing and 
proposed internal revenue statutes and the relation of the 
same to State laws and revenues; shall study the regula 


tions issued under Federal tax laws and the principles, 
policies and processes related thereto; shall consult with 
the authorities who act in tax matters, and shall recom 


mend in the Committee’s reports such amendments of the 
laws, regulations, policies and processes as the Committee 
may deem advisable.” 
(Amendments to By-Laws re Committee on Note 
worthy Changes in Statute Law 

14. Amend Article X, Section 1, line 21, by 
striking out this line reading: 

“On Noteworthy Changes in Statute Law 

15. Amend Article X, Section 14, lines 1-5, by 
striking out these lines reading: 


“Section 14. Committee on Noteworthy Changes in 


Statute Law.—The Committee on Noteworthy Changes in 
Statute Law shall report annually to the Association the 
noteworthy changes in the law resulting from statutes 


passed by the Congress and by State legislatures.” 
( General ) 
16 Amend section and line enumerations as may 
be an appropriate result of the adoption of any, ot 
all, of the foregoing proposed amendments 
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III 


Notice is also hereby given that Mr. Frank J. 
Hogan, of Washington, District of Columbia, a mem- 
ber of the Association, has filed with the Secretary 
of the Association the following proposed amendment 
to the By-Laws of the Association: 

Amend Article X, Section 1, of the By-Laws by 
striking out the last paragraph thereof, which reads 
as follows 

“The President shall appoint annually for each state 
and the territorial group a Membership Committee whose 
duty it shall be to encourage desirable applications for 
Membership Committees 
Chairman 


membership The 
shall be 
} + 


appointed by 


respective 
General 


undet 


the supervision of a 
President.” 


I\ 
Notice given that 
of Dallas, Texa 


with the Secretary of the 


Harry P. Lawther, 
\ssociation, has filed 
\ssociation the following 
Constitution of the As- 


hereby 


a member of the 


proposed al endments to the 


sociation 


1. Amend Article VII of the Constitution so that 
the same shall hereafter read as follows: 

ArticLe VII. OrFFricers oF THE ASSOCIATION 

Che following officers shall be elected at each annual 
meeting of the House of Delegates 

(1) <A President who shall not thereafter be eligible 
for election to that office 

(2) <A Chairman of the House of Delegates chosen 
from the membership of the House of Delegates and to 
be nominated at the annual meeting of the House of Dele- 
gates at which such Chairman is to be elected; 

(3) A Treasurer; 

(4) A Secretary. 

In voting for said officers and for members of the 
Board of Governors, the vote shall be by States: each 
State shall have one vote. In case of a division among 
the delegates from any State, the vote of that State shall 


be divided oportion to the number favoring one or 
the other candidate and as thus divided the vote of that 
State shall be cast 

If any office shall said office, if the 
House of Delegates be not in session, shall be filled by the 
Board of Governors for the remainder of the term. The 
Board of Governors may elect and may prescribe the duties 


become vacant 


sistant secretaries and an executive sec- 
each of whom shall hold 
The 


and other employees need not be 


of one or 1 
retary and shall fix their salaries, 
office at the pleasure of the Board of Governors. 
Executive Secretary 


members of the Association. 


2. Amend Section 11 of Article V of the Constitu- 
tion so that the same shall hereafter read as follows: 

SECTION 1] VOTING IN THE HouSsE OF DELEGATES 

Except in voting for officers of the Association and 
for member f the Board of Governors, each member 


of the House of Delegates in whatever capacity shall have 


one vote; n ember shall have more than one vote by 
virtue of any dual capacity. The Secretary of the Asso- 
ciation shall act as Secretary of the House of Delegates, 


shall keep a roster of its members entitled to vote, and 
shall keep and be the custodian of its minutes. The Chair- 
man of each standing and special Committee shall have 
floor in the House of Delegates, but 
Chairman. (This 
the amendment 


the privilege of the 
shall 
amendment offered only 


to Art. VII is adopted. ) 


such 
event 


have no right to vote as 


in the 


3. Amend Article VIII of the Constitution so that 
the same shall hereafter read as follows: 

Section 1, NOMINATIONS BY STATE DELEGATES 

The State Delegates from each State (and the Dele- 
gate from the Territorial Group) shall meet not later 
than seventy days before the opening of the annual meet- 
ing in each year and shall make and promptly announce 
and publish a nomination for each of the officers of Presi- 
dent, Secretary and Treasurer and for the members of 
the Board of Governors to be elected in that year. The 
time and place of the meeting of the State Delegates shall 
be fixed by the Board of Governors. Not less than twenty 
days written notice of such meeting shall be sent by the 
Chairman of the House of Delegates to each State Dele- 
The Chairman shall act as the presiding officer of 
all meetings of State Delegates and the Secretary of the 


gate. 


Association shall act as Secretary of such meetings. A 
majority of the State Delegates present and voting at 
such meeting shall be entitled to make any nominations. 
The traveling and other necessary expenses incurred in 
the Continental United States by State Delegates in at 
tendance at the meeting provided for in this Section shall 
be paid by the Association. In the event of the death, 
disability or declination of a member nominated by the 
State Delegates, the State Delegates shall reconvene at 
the annual meeting and make a nomination for that office. 
Section 2. OrHerR NOMINATIONS 
Not earlier than seventy days nor later than forty 


days before the opening of the annual meeting two 
hundred members of the Association in good stand 
ing of whom not more than one hundred may be 


accredited to any one State may file with the Sec 
retary a nominating petition (which may be in parts) 
duly signed making other nominations for any office to 
be filled at the next annual meeting. With any such 
petition shall be filed the consent of the nominee. Other 
nominations for any office to be filled at the annual meet 
ing may be made from the floor of the House at the 
annual meeting of the House of Delegates at which said 
officers are to be elected. The Secretary shall cause all 
nominations in whatever manner made prior to the annual 
meeting to be published in the next issue of the AMERI 
Bar AssociATION JoURNAL and shall certify such 
nominations to the House of Delegates. 


CAN 


Cuoice oF BoarD OF GOVERNORS 

BY CIRCUITS 

\ member of the Board of Governors shall be chosen 
from each federal judicial circuit and at the time of his 
nomination he shall be a resident of the circuit for which 
he is chosen. He shall be elected for a term beginning 
with the adjournment of the annual meeting at which he 
is elected and ending with the adjournment of the third 
annual meeting next following his election. The Dis- 
trict of Columbia shall be considered as a part of the 
fourth circuit. The members of the Executive Committee 
whose terms do not expire in 1936 shall be members of 
the Board of Governors until the expiration of the re- 
spective terms for which they were elected as members 
of the Executive Committee. In 1936 a member of the 
Board of Governors shall be elected from each the first, 
second, sixth and tenth circuits; in 1937, from the third, 
fifth and ninth circuits; in 1938, from the fourth, seventh 
and eighth circuits. After the year 1936 all elections 
upon nominations made as hereinbefore provided shall be 
by the House of Delegates on the first day of the annual 
meeting.” 


Section 3. 


HARRY S. KNIGHT, SECRETARY 
(Continued on page 534) 











Disbarment Follows Two Suspensions 


EMBERS of the bar who have given thoughtful 
consideration to the matter, occasionally argue 
that disbarment rather than suspension should be 
the judgment when a lawyer is shown to have been 
guilty of professional misconduct involving moral tur- 
pitude. In view of the fact that it must be conceded 
that in the nature of things it is not possible firmly to 
establish good moral character when a young person is 
admitted to practice, a realistic view would require a 
frank recognition that, when professional misconduct 
involving moral turpitude occurs, the character of the 
attorney is revealing itself as contrary to what it was 
assumed to be when he was admitted. If the miscon- 
duct was such as would have prevented admission, it 
should be followed by disbarment because the character 
of the lawyer that is evidenced by such misconduct is 
not likely to change. Fear may deter him from a repi- 
tition of the particular kind of misconduct for which he 
was suspended, but other misconduct generally follows. 
This occurred in In re Gavrin, 10 N. Y. S. (2d) 
456, a case in which the respondent appropriated to his 
own use money that he had collected for European heirs 
of an estate. He had been suspended in 1934, for a 
year, for filing a false answer in litigation in which he 
was a defendant for the purpose of delaying collection 
of a note given for money borrowed from a client and 
again in 1936, for six months, for failure fully to advise 
a client of the as to a mortgage invest 
ment he had made in her behalf 
The 1934 misconduct foretold that which followed 


rue situation 


Attorney Disbarred for Aiding Unauthorized Prac- 
tice of Law 

In 1937, the American Bar Association added 

Canon 47 to the Canons of Professional Ethics, which 
reads as follows: 

professional services, or 

to make possible, the 

iny lay agency, personal 


“No lawyer shall permit hi 
his name, to be used in aid of 
unauthorized practice of law by 
or corporate. 

In a recent New York an attorney was 
disbarred whose conduct violated the foregoing Canon 
In re Tuthill, 10 N. Y. S. (2d) 643. 

It appeared that a New York corporation had been 
organized in 1924 by an attorney, admitted and sus- 
pended from practice in Oregon and denied admission 
in New York. The corporation were 
stated to be “to represent through power of attorney, 
or otherwise, co-partnerships, 
distributees and devisees 

disposal of the claims, 
rights or money due in this country, or foreign coun- 


case in 


objects of the 
individuals or estates, 
corporations, heirs, legatees, 
in the cashing, collection ot 
tries, and to exercise any and all other powers which a 
corporation, co-partnership or natural persons could do 
hereafter may be au- 
thorized by law, not inconsistent with the purposes and 
powers herein specifically stated.” After organization 
the corporation employed and paid agents to search 
the records of th urts in the metropoli- 
tan area and to furnish it with the names of intestate 
estates. The work of the corporation consisted of 
locating and identifying next of kin or legatees residing 
abroad; obtaining from such next of kin or legatees 


or exercise, and which now or 


e Surrogates ( 
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authorization to represent and prosecute their claims to 
participate in the distribution of the estate ; 
preparing a family tree and explanatory statement of 
relationship ; assembling birth, marriage and death cer 
tificates and other genealogical data required by the 
estate representative ; submitting the required proofs of 
the estate representative; keeping in touch with the 
estate representative as to the progress of the adminis- 
tration and transmitting the information abroad; dis- 
cussing with the estate representative the possibility of 
advances to the beneficiaries; approving or questioning 
bills for funeral and other expenses of the estate ; trans- 
mitting or disposing of personal effects of the decedent ; 
investigating and discussing with estate representative 
claims of creditors and alleged gifts of personal prop 
erty; examining proposed final account and 
distribution ; waiving citation upon judicial settlement 
of final account; executing receipt and release upon 
distribution ; transmitting funds abroad 

In connection with the authorization to represent 
claimants, the corporation obtained powers of attorney 
authorizing it to take any step that the claimant might 
ever have occasion to take, including the employment 
of an attorney to render any legal service that might be 
required, 

In due time, proceedings to dissolve the corpora 
tion were instituted by the New York County Lawyer’s 
Association. Later the respondent Tuthill, who had 
been employed by the corporation to claim- 
ants, advised the Association of the Dissolution of the 
corporation, which had been admittedly organized “for 
the purpose of avoiding the interdiction against solici- 


intestate 


scheme of 


represent 


tation of business by attorneys,” but he did not reveal 
the fact that a new corporation had been formed in New 
Jersey bearing the same name as the New York Cor 
poration, with the intention of carrying on from New 


Jersey the business which had been considered a vio 
lation of the New York Penal Law 


The activities of the New Jersey corporation had 
received severe condemnation in Matte: Welling 
ton’s Estate. 154 Misc. 271. 276 N. Y. S. 946. 948. Mr 
Surrogate Foley there said: 

“The New York corporation was actually dissolved in 


abandonment of 
attorney, Tuthill, was 
pretense. for wit a f nonths a 


February, 1930, but the promise of ar 
the business by Woerndle and his 
a mere sham and 





New Jersey corporation of the same name was formed 
which carried on the same business in the same flagrant 
manner Woerndle and his corporation mply trans 
ferred their place of business from New York to New 
Jersey. The same method of searching, solicitation, and 
the collection of exorbitant and unreasonable amounts ha 


been continued for the past four vears in New York State 
Tuthill testified that since 1930 he represented the 
Transatlantic Estates or Woerndle in approximately forty 
nine estates in this court under powers of attorney made bv 
foreign heirs to the New Jersey corporation or to Woerndle 
His activities since the dissolution of the New York cor- 
poration have been no different from his representation of 
the New York corporation in the preceding years. Tuthill 
received out of the compensation paid to the coporation 
a fixed percentage for his own services.’ 
Judge Martin said: 
“The record leaves no doubt that respondent was aware 
of the fact that the corporation obtained its business 
As an attorney, respondent could not 


through solicitation. 
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from the 
mndent was doing indirectly what he could 


himself so icit. In 
corporation, resp 
not ethically do directly Respondent was retained by 
the corporation in about one hundred and fifty-six mat- 
ters, in about fifty-six of which it was necessary to file 
notices of appearance in court; the gross amount col- 
lected by the corporation in these matters was $451,491.38, 
of which retained $44,559.99, and paid respondent 
$16,225.96. 


accepting engagements 


“The relationship of attorney and client did not exist 


between respondent and those for whom he appeared as 


attorney of record. He was, in reality, the attorney for 
the corporation which selected and employed him, to 
which he accounted and which fixed his compensation. 


“He wholly disregarded the 35th Canon of Ethics of 
the Ameri Bar Association, which provides as follows: 
‘The professional services of a lawyer should not be con- 
trolled or exploited by any lay agency, personal or cor- 
porate, whi intervenes between client and lawyer. A 


lawyer’s responsibilities and qualifications are individual. 
He should id all relations which direct the performance 


of his duties by or in the interest of such intermediary. 
A lawyer’s relation to his client should be personal, and 
the responsibility should be direct to the client. Charitable 
societies rendering aid to the indigent are not deemed 


such intermediaries. 


Committees Join in Memorial to David J. Gallert 


The Committees on Professional Ethics of the 
American Bar Association, the Association of the Bar 
of the City New York, and the New York County 
Lawyers’ Association, joined recently in a memorial 
to David J. Gallert, of New York City, who died on 


January 18, 1939. Mr. Gallert had been a member at 
various times of all three committees, and, in the 
language of the memorial had brought to his work on 
the committees “the resources of a high integrity, a 
generous enthusiasm, and a practical, active and acute 
intelligence.” 


Business Associations and Their Directories— 
Unapproved Law Lists 


mittee has had called to its attention re- 
publications of so-called business asso- 


The ( 


cently several 


ciations, which contain classified directories of their 
members, including lawyers The association an- 
nounces that its purpose is to promote the business 
interests of its members and urges its members to 


another. Such publications solicit busi- 
association’s members, and those members 
the Canons of 


patronize one 
ness for the 


lawyers violate Canon 27 of 


who are 
Professional Ethics. 

The Committee has deemed it its duty to write to 
members the American Bar Association whose 
names appear in such directories, informing them that 
such listings violate Canon 27. Almost invariably they 
have expressed appreciation and have given assurance 
that there will be no repetition. 

\ similar course has been followed where lawyers’ 
names appear in unapproved law lists. Since the 


Canons were amended in 1937, it is improper for law- 
vers to permit their names to be listed in law lists that 
are not approved by American Bar Association. 
See Canons 43 and 27. For more than a year the 
| Committee on Law Lists has been engaged in 
investigating and considering the various law lists that 
It has approved about 


1 
the 





to it for approval. 


fifty. Some have been refused approval; others have 
not applied. When the Committee on Law Lists in- 
forms the Committee that an unapproved law list con- 


be published, this Committee has considered 








it to be its duty then to inform members of the Ameri- 
can Bar Association in such lists that the appearance 
of their names therein constitutes a violation of Canon 
43. Their cooperation in withdrawing from such lists 
will greatly aid in the achievement of the purpose for 
which the Committee on Law Lists was established 
and the Canon adopted, namely, the weeding out of 
those law lists that do not measure up to the standards 
deemed essential to genuine service to the profession 
and the public. No lawyer whose name appears in an 
unapproved law list should be offended on receiving a 
letter from this Committee, nor should he consider that 
this Committee has acted in an ex parte manner in 
determining that the appearance of his name in an un- 
approved law list violates a Canon of Ethics. When 
the list is unapproved, the conclusion that Canon 43 
is violated is inevitable. The Committee assumes that 
members of the Association would not intentionally 
violate the Canons and would want to be advised of an 
inadvertent violation so that they can prevent a repe 
tition. 


A Form of Letter Dating Condemned 


A firm of lawyers planned to date all letters going 
out of their office as follows: “January 1,—Of the John 
Doe Law Office—82nd Year—1939,” the idea being to 
call attention to the long continuation of the firm in 
one family. 

The Committee held that this constituted an im- 
proper form of advertising or solicitation, since notation 
of the date of founding the law office is foreign to the 
purpose of the dating of a letter and appears to have as 
its purpose the procurement of business. 

THE COMMITTEE ON PROFES 
SIONAL ETHICS & GRIEVANCES 
H. W. ARAnr, 


CHAIRMAN 


Informality in Appeals to House of Lords 
(From the Scottish Law Review—May) 


“There is apparent an absence of formality about 
the appeals to the House of Lords, in that none of those 
august Lords of Appeal in Ordinary wear judicial 
costume, such as they wore before their promotion to 
the Upper Chamber, save the Lord Chancellor who, if 
present, as he was in the appeal just mentioned, ap- 
pears in his full-bottomed wig and his silk gown. The 
air of informality when the Chancellor is not present 
and presiding has often struck those who have visited 
the House. It also greatly struck an American lawyet 
who came to this country some years ago and made 
it his duty and pleasure to see for himself how justice 
was administered in our Courts, and to note any points 
of distinction between the habitudes here as compared 
with those of his own country. He noted the absence 
of forensic costume by the judges taking part in the 
hearing of appeals in the Lords, while the members of 
the Bar, when King’s Counsel, were garbed in their 


silk gowns and their full-bottomed wigs. The 
Lords he described as sitting on the benches with 


‘their thumbs hitched to the armholes of their watst- 


coats.’ 














A LAW SCHOOL BRIEFING SERVICE 





Account of an Interesting and Successful Experiment Which not only Brings to 


the Small Town Lawyer the Resources of a 


o! 


the Door 


Nineteen Thousand Volume Library but also 


Serves to Give the Student a Realistic Approach to Legal Problems and Develops Relationships 


between Him and Practicing Attorneys 





By JAMEs E. FAHEY 


Member of the Kentucky 


EGAL clinics tion with university 
law schools have long enjoyed considerable pop 


ularity both in this country and abroad, but for 


connec 


run in 


the most part such clinics have been confined to the 
customary moot court and legal aid society. <A few 
prominent educators have felt for some time that to 


meet the increasing need for a realistic approach on the 
part of the student, and to develop relationships be 
tween law students and practicing attorneys, 
thing more than these two traditional elements of the 
clinical work was To remedy this inade 
quacy the University of Louisville School of Law has 
developed a unique third sphere of activity in clinical 
work in the form of and it is the 
purpose of this paper to give the reader an acquaint- 
ance with and with the results ob 
tained in its operation. 

The idea of such a service was the brain-child of 
Dean Joseph A. McClain, Jr. A pioneer in the devel- 
opment of educational innovations, Dean McClain was 
quick to appreciate the advantages of close contact be 
tween bar and law \s a consequence, he set 
about to devise a program by which such contact could 
be fostered and time would offer 
to law students the benefits of clinical work. The idea 
of a briefing service seemed a solution to this enigma, 
and as early as 1927, Dean McClain inaugurated what 
service of nature at Mercer 
University Law School, Macon, Georgia. When Dean 
McClain came to Louisville in 1934, it was natural that 
he should begin his duties with the institution of this 
service at his new post. Hence in October, 1934, the 
Universitv of Louisville School of Law Briefing Serv- 
ice was established. During the past four and one-half 
vears it has been in continuous operation with the ex- 
' and, under the able 

and later of Dean 
the preparation of some 


some 


necessary. 


a briefing service, 


its organization 


sche « y]. 


which at the same 


is believed the first this 


ception of the summer sessions, 
gvuidance, first of Dean McClain 
J. N. Lott, Jr., has completed 
two hundred briefs 

Upon the decision to initiate 
lawyers throughout the state were to be invited to 


a briefing staff of proficient law 


this service, whereby 


submit questions to 
students, it at once became necessary to acquaint the 
Kentucky bar with the proposal Letters, therefore, 
were sent to newspapers throughout the state, request 
ing the publication of an accompanying news squib 
presenting the details of the service and the conditions 


under which it would be rendered. This procedure has 


been followed at the beginning of each school year, and 
has recently been supplemented by letters sent to Cir- 
cuit Clerks throughout the state requesting that an 
enclosed notice similar to that sent to the newspapers 
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Bar 


Phe 
and encourag 
ing, and recently, in some instances, more than could 
be cared for. Conditions imposed upon the submission 
of briefs were few. The staff asked only that the at 
torney referring the brief be licensed to practice in the 
State of Kentucky, and that the problems submitted be 
of a type which could not be solved by simple recourse 
to local materials available in the lawyer’s own library, 
but rather questions that could be satisfactorily briefed 
only with library facilities beyond his command. Ds 
spite these terms a few briefs 
which indicate indolence or inadequate training for the 
legal profession rather than lack of adequate library 


be posted by them in their court houses 


to these solicitations proved immediate 


response 


have been submitted 


resources. However, since the staff feels that it can 
render a real service to the court by saving it time 
and trouble in making independent searches for au 
thorities in questions of this caliber, and since it is 
realized that without the good will of the bar the 


service could not continue in operation, such requests 
are quite generally answered. Also, an occasional 
question will be submitted by a layman, despite the fact 
that from the very beginning of the service it has been 
emphasized in all public announcements concerning the 
Briefing Service that it was available only to lawyers. 
Such inquiries for obvious reasons, must be turned 
down by the Service, though some of them are well 
calculated to awaken the sympathies of 
Some, it is true, come from miserly 
means who desire to avoid the payment of attorneys’ 
fees they are well able to meet, but others come from 
inmates of penal institutions and gullible illiterates who 
have been misused by unprincipled attorneys. 
irate Mississippi negro wrote that he wanted the Serv 
ice to sue an insurance company for one thousand dol- 
lars because a falling tree had broken his little toe and 
he felt that he had been “mistreated.” As pathetic as 
some of these appeals are, because of the nature of the 
Service, they must fall upon deaf ears. The legal aid 
society run in connection with the Louisville Law 
School can serve only residents of Jefferson County, 
and as a consequence the Service must regretfully in- 
form the writer that he must look elsewhere for aid 


their readers 


laymen of some 


(one 








Appointment to the Service is based at present 
solely upon academic records, although competition 
among students who have the requisite scholastic 


standing is contemplated. While members are drawn 
chiefly from the junior and senior classes, one or two 
first year students with exceptionally high grades are 
often selected for the staff. 
for such work 
students to secure high first-year academic standings, 


The opportunity of being 
PI £ 


chosen serves as a stimulus to these 
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and there a1 


usually some problems which, under strict 


can prepare adequately. It is of 
zed that acceptable briefs must be pre- 
service will prove of little value to the 
nsequently, a grade average of “B” or 
ed of all students before they are per- 


supervision, they 
course recogni 
pared or the 
attorney. ( 
better is requit 
mitted to work 

At the 


experience 


on the staff. 
beginning of each year some member with 
s elected by the group to serve as Research 
Superviso1 student, chosen because of partic- 
ular legal and executive ability, is charged with the 
duty of editing all briefs prepared by his ten or twelve 
colleagues and in particular with giving assistance to 
bers of the staff. He assigns the problems 
received, and checks frequently the prog 
students are making on their briefs. 
student does the entire work upon each 
assigned, but if the problem can be 


Chis 


the new men 

as they are 

ress 1ndly lual 
' 

As a rule on 

problem he 


readily broken down into several minor ones, and par- 
ticularly if the attorney is in a hurry for the brief, 
several members of the staff may be designated to 
work on it 

It is also the duty of the Research Supervisor to 


conduct all the sriefing Serv- 


t correspondence of the 
cea 
ice, When a 


request is received it is at once acknowl 
attorney is informed that his brief will 
in about three weeks. This time limit 

hard and fast rule, however, and the 
rmed that if for any reason he is desirous 
iving the brief before the expiration of that 
will be given it. In cases where suffi- 

not given in the first communication, 

dditional information is sought in order 
forth in the lawyer’s letter; it 
frequently becomes necessary for the service to obtain 
the complete record in the case, if it is an appellate 
range as this may seem, quite often the 
questions are submitted in such a way that it is im- 
possible to tell on which side of the controversy the 
attorney submitting the problem is aligned. Copies 
of pleadings are often necessary, though in the ma- 
jority of cases the problem is submitted before these 
gives the staff a much freer rein 
theory upon which the suit should 
in a few cases allows members to try 
composition of a petition or a bill 


edged and 

be forthcoming 
IS tar tron 

referrer is inf 
of rece 
time, priority 

cient facts are 
the necessary) 


to handle the case set 


one; and, 


are draw! his 
in regard to the 
be brought, and 
their hand at the 
in equity 
Another duty of the Research Supervisor is to 
aid in the actual preparation of the brief in 
cases, or in cases where the member is 
the particular legal field wherein the 
problem lies. Of course the Supervisor makes every 
effort to assign members briefs covering fields in which 
the latter have had formal law school courses, but this 
is not at all times feasible. If the problem proves to 
be a truly tough nut to crack, and there are not a few 
of these sent in, recourse is had to advice from a mem- 
ber of the faculty who serves a function comparable to 
that of a law review Faculty Adviser. While it is im- 
possible for the Faculty Adviser to examine carefully 
all briefs which are turned out, the general supervision 
xercises over the service assists very mate- 


render 
more difficult 
mnexperi¢ nce 


which he « 
rially in its administration. 

An analysis of cases handled by the staff during 
the period of its existence provides some interesting 
support of claims made to the accomplish- 
ment of its aims. It has been stated that the service 
is rendering a real aid to the Bar of Kentucky by 
bringing to the door of the small town lawyer the re- 


statistics in 





sources of a nineteen thousand volume library. This 
becomes apparent when statistics reveal that 142 of 
the 200 cases available for study, or 76 per cent have 
come from towns other than Louisville. 132 of these, 
or 66.1 per cent came from towns of less than 30,000 
population ; 95 or 47.5 per cent came from attorneys 
located in towns of less than 5,000; and 67 or 33.5 
per cent of the cases came from towns of less than 
2,000. These figures, it is felt, show that the service 
of the staff is reaching to communities not within easy 
access of comprehensive library facilities. So far as 
can be ascertained from the correspondence with these 
attorneys, it is apparent that by far the largest part of 
them would be quite capable of solving the problems 
they have submitted, were adequate library resources 
open to them. An analysis of the cases submitted 
clearly shows that for the most part they are problems 
about which the authorities are in conflict, or upon 
which there is no local authority. It is in these cases 
that the staff with its comprehensive command of au 
thorities of other jurisdictions renders a real aid to the 
perplexed attorney. As to the inquiries originating in 
Louisville, it can be said that for the most part they 
have presented problems of unique character or of first 
impression. 

The two hundred cases briefed, presenting a wide 
variety of problems, may be grouped as follows: 

Administration of Estates, 5 cases; Administrative 
Law, 5; Agency, 3; Bankruptcy, 1; Conflict of laws, 


5; Copyrights, 1; Contracts, 13; Constitutional Law, 
6; Criminal | aw, 11; County Jurisdiction, 1; 


Deeds 


and Mortg 4: Domestic Relations, 7; Damages, 5 


ages, 
Elections, 2; Eminent Domain, 1; Evidence, 2; led- 
eral Jurisdiction, 1; Insurance, 14; Interstate Com- 


Corporations, 2; 


Gas 


merce, 2; Laches, 1; Municipal 
Negotiable Instruments, 6; Oil and Leases, 4; 
Civil Procedure, 19; Public Utilities, 5; Personal Prop- 
erty, 1; Real Property, 11; Statutory Construction, 3; 
Suretyship, 3; Sales, 2; Torts, 29; Trusts, 9; Taxation, 
13; Wills, 3. 

That the work of the staff has been warmly re- 
ceived by Kentucky lawyers is forcefully demonstrated 
by figures which show that out of the 69 briefs com- 
pleted during the academic year 1937-1938 and the first 
three months of the academic year 1938-1939, nearly 
30% have come from attorneys who had previously 
sent in one or more requests. 

Although every effort is made to exhort the at- 
torneys who use the Briefing Service to inform the 
staff as to the final disposition of the cases, compara- 
tively few have attended such pleas. As a consequence 
no figures are available as to the number of cases in 
which the staff's work has met with ultimate success in 
the courts. The information which is obtainable, how 
ever, has proved most heartening. In two reported 
* which the staff was able to locate, the Kentucky 
Court adopted completely the theory upon which the 
staff’s brief was constructed, differentiating cases on 
related points upon the same ground which the brief 
used, and adopting almost verbatim some of the 
language found in the brief. Further, a number of 
attorneys have written in high praise of work com 
pleted for them. 


cases 


One lawyer writes: 
“On day before yesterday the Court of Appeals re- 
versed the McCracken Circuit Court and sustained my 





1. Davis et al. v. City of Paducah (1938) 273 Ky. 108, 115 
S. W. 2d 578, Greenup County v. Speers (1937) 259 Ky. 114, 
81 S. W. 2d 905. 
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position on the authorities furnished me by the Law De- 
partment of your school. 

“IT write this letter to thank you and Dean McClain 
very much for this brief, which the court held to be a 
splendid presentation of the law of the question involved. 

“The lawyers of this State are indeed fortunate to have 
this service at their command. This service is very valu- 
able for the lawyers of the State and adequate words are 
not available for me to express my appreciation of your 
service and cooperation. 

“Again thanking you very kindly, I am 

“Your sincere friend,” 

Another letter reads: 

“I appreciate very much the service your school is 
rendering in this manner and believe it to be a plan which 
is beneficial both to the students who prepare the briefs 
and the attorneys who receive them. | think Mr, ——’s 
brief is a most creditable piece of work, as it shows that 
he has put time and attention in his study of this question. 
[ think he should be commended.” 

These are but two of a score of such letters which 
crowd the staff's files and offer adequate reward to 
members for the time and painstaking effort they spend 
in their work. Nothing proves more heartening and 
encouraging to the average individual than the appro 
bation of his colleagues, be he lawyer or ditch-digger, 
and such high praise cannot but give the embryonic 
brief writer the thrill of accomplishment. He gains a 
feeling of importance and confidence which nothing else 
in this period of his life could afford him, the realiza 
tion that he is actually doing work of consequence in 
legal fields. 

It is believed that the foregoing makes out a case 
for the Briefing Service as regards its value to the 
Kentucky Bar and hence to the community generally. 
Sut what of its worth to the Louisville law student? 
It is believed that even a stronger case can be presented 
from this approach, 

Perhaps the principal benefit is that this work gives 
the students an opportunity to actually prepare a brief. 
They have the chance to sink their teeth into something 
actual, vital, and of consequence to some one; a wel 
come relief from dealing with the hackneyed supposi- 
tious cases of class-room and examination. After such 
training as this, the student who is called upon to 
prepare a brief on his own case will find himself un- 
handicapped by much of the timidity which grips the 
uninitiate. As one member of the staff, now employed 
by a large Louisville office put it, “When they assigned 
me a case to brief, I wasn’t scared a bit.” He knew 
what was desired of him, he knew where to go for 
his authorities, and he knew the form in which they 
should be arranged. 

Moreover, the students have the opportunity to 
brief questions with which the members of the Ken 
tucky Bar are confronted. Thus, since the majority 
of them will practice in Kentucky, they begin at an 
early stage in their legal careers to familiarize them- 
selves with problems which are the most likely to con- 
front them later in practice. 

Since in some cases the facts are submitted before 
any step toward commencement of the suit is taken, 
the student has occasion to build the case from the very 
beginning, to do real constructive work which is often 
not afforded even by law review training. Also, inas- 
much as any student who desires to do so may assist 
a member of the staff in preparing a brief, the experi- 
ence and training offered by this work is afforded to all 
students in the law school. 

Because of the nature of these advantages the 


cause of legal education is furthered in many import- 
ant ways. Whether the law schools are ready to admit 
it or not, they find themselves faced with a bored group 
of students in their third year classes; a group of 
students, the more adept of whom find themselves 
masters of the law school technique of study to the 
point where a few hours’ daily preparation proves 
sufficient to enable them to successfully complete their 
curricular activities. Something is needed to awaken 
an interest in these students and stimulate their efforts 
toward obtaining practical legal experience under com- 
petent guidance. 

In our larger schools the problem is answered with 
student-directed publications, but with law schools 
whose financial appropriation will not enable them to 
carry a law review to the point where it becomes self- 
supporting, a different solution must be devised. A 
briefing service offers a practical and effective answer 
to such problems in the following manner : 

No small number of cases are appellate ones, and 
necessitate analysis of the entire lower court record. 
Such a study is of great aid in supplementing the 
student’s perusal of opinions found in his case books. 
It should be the aim of the modern law school to de- 
velop in its students a capacity to predict in any given 
case, with some measure of real understanding of what 
he is about, what decision the court is apt to make. A 
study of case records leads to a fuller comprehension 
of how cases are won or lost. Of the many factors 
which influence a judge or jury to decide in a certain 
way, but a few are set forth in the opinion. Such 
factors unexpressed in the opinions are frequently the 
most important in stimulating the decision. The brief- 
ing work thus gives the student an insight into the con- 
stituents of a case which are absent from the judicial 
opinion. It vigorously jolts complacent beliefs in the 
exactness of law which so frequently are entertained 
by the student. Indeed, it is in the weeding out 
of such false aspects of the lawyer’s task that the 
Briefing Service makes its greatest contributions to a 
rounded legal education. The student becomes aware 
for the first time, that the interests which he must seek 
to advance are those of chents, rather than the finely 
spun nets of legal theory; that clients care not one whit 
for the legal grounds of decisions ; that clients are inter- 
ested in what the courts in fact will do to them or for 
them; and finally that to serve his clients with any 
measure of success, he must play his cards on vastly 
broader tables than the chair boards of judicial opin- 
ions. Coupled with moot court and legal aid work, the 
briefing service phase of the clinic enables the law 
student to see actual legal operations and participate in 
them ; to gain experience in calling and examining wit- 
nesses, to appreciate the importance of small details, to 
perceive how legal rights turn on the faulty memory, 
the biasness, the perjury of witnesses; to learn the 
nature of draftsmanship, how lawyers try to translate 
the wishes of their clients, often inadequately expressed, 
into wills, contracts or corporate instruments.? It is 
through such clinical work that Louisville is able to 
turn out law students who quickly take a prominent 
place in the Kentucky Bar. 

The school itself is well served by the functions of 
the Briefing Staff. A service which punctually fur- 
nishes ably compiled authorities gratuitously to attor- 
neys in real need of such assistance, cannot help but 

(Continued on page 532) 


2. Cf. Frank, Why not a Clinical Lawyer-School? (1933) 
81 U. of Pa. L. Rev. 907. 
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By Dwicut G. McCarry 
Vember of the Emmetsburg, lowa Bar 


HE lawye today occupies a different position 

"TD tcom that his predecessors of fifty years ago. 

He is functioning in an entirely new way, and in 

lift His relations to the 

The lawyer can no 
1-f 


yusiness in the same old-fashioned way. The 
rtroom and the romance of advocacy 


an entirely environment, 


social structure have changed. 
longer do 


glamout 


still cast their spell over the profession of the law in a 
few exploited cases. But for the general practitioner 
experience. The fact is that the 


the trial is a prosa 
f the | s work is done in his office. There 


pets, nor widespread publicity as he 


sits at his desk, but for every day he is in court, he 
spends many vs in his office. 
he « ns surrounding the practice of law are 


hanging. Competition is becoming keener.  Litiga- 
tion and the actual trial of cases have fallen off to a 
very marked degree the country over. Legal business 
has decreas¢ l al ng with the decline of business fol- 


of depression conditions. To make 
law schools are turning out new 


lowing in the 

matters worse, the 
lawyers at a rate that precludes their absorption in an 
: profession. The unauthorized 
y banks, and title companies, 
e legislation, the increasing jurisdiction of boards 
jurisdiction of fact finding 


t 

already overct ed 
] } 

b 


practice of law trust 
hostil 
MUSLII 


and bureaus and special 


bodies, like labor relations, social security and se 
curities “commission, are all tending to change and 
curtail the practice of law. 

Moreover, the demands upon the lawyer’s time are 
multiplied while consultation and litigation fees are 
not commensurate with the increased standard of liv- 
ing. The volume of mail is rapidly increasing and the 
writing of lett nd routine office work steadily en 
croach upon the valuable time that should be devoted 
to more important matters 

We all know that the conscientious hard working 
lawyer of today is not being paid in accordance with 
his ability and results. Business pays much larger re- 
turns and offers better inducements for successful ad- 


inery and modern science have revo- 
It has become the age 
In this business world the lawyer 
pace with all this 


vancement 
lutionized 
of big busines 
must be a business man 


industry 
to keep 


progress 
These changing conditions must be met by a re- 
adjustment of the methods of practice. The lawyer 


in order that he 


nust become liar with business, 


* Address ed before the Nebraska State Bar at Lin- 
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may become the adviser of the business man, and help 
in the solution of the many problems of present day 
life. It is the lawyer who is equipped to 
handle this sort of practice, who is successfully meet 
ing the new competition, 

How can a lawyer act as a business adviser unless 
he himself displays business judgment and has a mod 
ern office organization. Clients nowadays pick legal 
counsel with They are not going into dingy 
cluttered offices to ask advice about their business 
problems. The modern business man knows that dust 
and confusion in a workshop or office usually indicate 
a mussy method of work. Unsystematic manual meth 
ods generally signify unsystematic mental processes. 
No lawyer today can afford to thus advertise to the 
world his shortcomings. 

The first thing to do, therefore, is to provide an 
attractive office. That will bring business and be a 
real asset. It is in bad taste, however, to furnish an 
office in an ornate manner or with lavish extravagance. 
An office is a place for work and not for show. Clients 
mistrust expensive showiness, as they know that they 
are helping to pay for the extra glitter. Dignity and 
good taste should mark the furnishings and decoration 
of the law office. Nor can any lawyer afford to have 
a shabby or untidy office. A shabby office brands him 
at once as untidy and slipshod in his work. 

The first impression of an office is often a potent 
influence in forming a client’s opinion of the firm. All 
callers should be courteously received, their business 
given prompt attention and their stay made as pleas- 
ant as is consistent with the efficient transaction of 
business. The receiving clerk or stenographer in the 
outer office thus becomes a dispenser of good will. 
Much depends upon her manner and method. The rule 
in law offices the country Over is courteous treatment 
of clients. This comes naturally from the high class 
service which the lawyer renders and from the fact 
that the stenographers and clerks are of the best. It 
is rare indeed to find an office where ordinary courtesy 
is not accorded clients. But the degree of intelligence 
exhibited is another matter and the kind of reception 
that shows real service is not as common as it should 
be. It might be worth your while to check up and 
find out what is going on in the outer office. 

The arrangement of the office is also important. 
It is service to clients that counts and it takes a busi- 
ness Office to furnish such service successfully. The 
office should be clean and sanitary, well lighted, venti- 
lated and heated, and with every convenience possible 


business 


care, 
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to provide for the the office The 
office should be so arranged with reference to the loca- 


tables, bookcases and 


comfort of force. 
tion of desks, files, safes, chairs, 
other equipment, as to be convenient for work and 
avoid congestion, duplication or criss-crossing. The 
flow of work and continuity of operation should be in 
single file and with a natural sequence as it progresses 
through the office. This means simply doing the work 
efficiently and without waste of time or effort. It may 
seem that this is a mere commonplace, but it is sur- 
prising how few offices really attain this result. 

The average lawyer’s desk is like a funnel through 
which the business of the office passes and as it piles 
up at the large end, he wonders why it clogs at the 
small producing end. ‘My work is never done,” says 
the busy lawyer, “the day isn’t long enough to get 
half my work done.” And yet simple efficient meth- 
ods may easily double the hours of the day by making 
it possible to do twice the work with less effort. 

It is Ruskin’s “not great effort but great power” 
that is achieved. The elimination of the non-essential, 
increases the power for essential effort. It is learning 
how to concentrate on the things most worth while in 
life, 

I do not, however, want to be understood as say- 
ing that there are no efficient and up-to-date law of- 
fices. There has been a wonderful development in this 
respect in the last few years, and modern law office 
organizations are now to be found all over the country. 
The dingy old law office with its cluttered confusion 
of books and papers, its dusty pigeon holes, mussy let- 
ter press, and unwashed windows, is a rare spectacle 
nowadays. But even in the clean and orderly looking 
office, the methods of work may still be old fashioned 
and wasteful in the extreme. It is in the operations of 
the office that the modern methods are accomplishing 
such decided results. 

It is inconceivable that the lawyer with all his 
brains and all his talents, during all these long years, 
has been toiling along in primitive fashion—making 
bricks without straw. 

The time at my disposal will only permit a brief 
reference to some of the more important of these mod- 
ern law office methods. 

Keeping a record of time is a very necessary re- 
quirement. Time records not only enable the lawyer 
to keep tab on his time, but assist in scheduling and 
dispatching his work, making up statements and prov- 
ing up his services in court. The Time Record is the 
basis for a number of effective methods for increasing 
the lawyer’s productive quota 

More attention is being given to the filing system 
and desk arrangement in offices today. It is vitally 
important to be able to find papers when needed and 
therefore an orderly system that makes papers and 
documents findable is indispensable. Such a system 
however must be simple and not so complicated as to 
absorb more time and effort than necessary to give 
effective service. There is such a thing as too much 
system but a standard method gives maximum service 
for minimum clerical attention. Under the modern 
system, indexes, dockets and such time-consuming de- 
vices are largely eliminated. This department is a 
fruitful source of waste and trouble if not properly de- 
signed and kept up to date. It will pay every lawyer 
to check up on his filing system 

The elimination of waste in office procedure is 
one of the basic factors of efficiency methods. Charles 
Lamb gives the classical example of inefficiency in his 





description of the man who, burned down his house in 
order to have roast pig. 

Simplification of the office procedure and stand- 
ardization of the various operations are very effective in 
reducing mistakes, improving the standard of work and 
increasing the day’s output. 
ard operations in an “Office Manual,” they are always 


By entering these stand- 


available for the office force and are a great help in 
breaking in new help. Time-saving forms and appli- 
ances are a valuable aid in cutting down 
work, 

It is said that Abraham Lincoln 
legal papers in his hat. 
memory to keep track of their business 
of the modern law 
involves considerable responsibility No 


unnecessary 


used to carry his 
Many lawyers depend on their 
| he business 
office is diversified and often times 
lawver can 
afford to depend upon his memory alone, nor can he 
risk a record of important matters A 
simple little handles this A tickler 
and dispatch board is the office brain of a modern or- 
ganization. It is the infallible reminder that brings 


haphazard 


device problem 


up business for attention on the proper date, and pre 
vents overlooking important matters, the filing of 
pleadings or the preparing of briefs or other papers. 


It brings order out of chaos, relieves tl 
the burden of details and releases 
ductive work, 

One of the ideas which the lawyer 
appreciate, is that it is not 
all the work of the office himself. 

Lawyers so often think that clerks and stenog- 
raphers cannot do much law work outside of mere typ- 
ing and routine filing. This is not only a mistaken 
idea but it results in tying down the lawyer with a 
tremendous amount of petty details and routine tasks 
that could as well be done for him. Standardization 
gives certainty to this kind of work. The delegation 
of routine tasks to subordinates is a very effective way 
to save valuable time for the members of the firm. 

The use of form books containing form letters and 
forms of pleadings is an important aid in this respect. 
Forms prepared from time to time are put in these 
books. Instead of dictating these same letters and 
pleadings over and over again the number is given to 
the stenographer and she prepares the necessary docu- 
ments. The original form having been carefully pre- 
pared and checked up, the attorney knows that it is right. 
He also knows that whenever forms are used 
that they will be correct. He thus maintains control 
and supervision over the work done without the neces- 
sity of doing the work himself and yet it is as well 
done as he could do it personally. The lawyer’s time is 
valuable and every minute should be devoted to im- 
portant work. Ordinarily it is advisable to take care 
of this routine, one hour in the morning and one hour 
at the close of the day. 

Dictating machines and other appliances are of 
great utility in effecting economies of operation and 
increasing the production of the office. A great many 
timesaving forms and methods are now being used 
in many Offices that were unheard of a few years ago 
and these various devices are effective factors in help- 
ing to give up-to-date service. 

The self-indulgent and easy-going never accom- 
plish great results. It requires energy and power to 
cut down the bumps, remove the obstructions, and 
smooth out the road of progress. Modern labor-sav- 
ing devices are not for the ease-loving but for the ener- 


ie mind from 
more time for pro- 


seems slow to 


necessary for him to do 
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Che progressive individual is not satisfied with 
kerosene lamps, dusty pigeon holes, and unwashed 
He knows the importance of modern equip- 


getic. 





windows. 
ment in helping him to give up-to-date service to his 
clients. 

Many other methods might be discussed but I 
ime to refer to the bookkeeping system and 
Kew lawyers know what it 
The old day book and 
is now antiquated. The lawyer shouid 


have only 
the method 
them to do business. 


charging. 
costs 


ledger met! 


know his overhead, the cost of doing business and the 
other accounting details af his business, the same as 
the business man keeps tab on the records of his 
business modern method of bookkeeping has been 
worked out designed especially for law offices, simpli- 


fying the various operations and yet giving all vital 
records necessary in practice. It provides not only a 
satisfactory accounting system but is a decided saving 
in time and energy over former methods. 

In this connection attention should be called to 


the necessity of maintaining a trust account. All money 
to clients should be kept in a separate trust 
s is not only required by good business, 
under the law. Courts have re- 
lemned lawyers mingling clients’ funds 
with their own, and declared that it is the duty of an 
attorney to keep his client’s money as a trust fund, 
separate from his own, even in a case where there was 
no intentior That is the law in every 
jurisdictiot It rests on the basic principle of trusts. 
of this well known principle of law and 
the nal obligation of an attorney which re- 
quires him to be prompt and circumspect in the han- 
dling of t oney of his clients, there are still many 
attorneys carry only one account at the bank and 


belonging 
account ry 
but it is imperative 
peatedly cor 


| fraud or deceit. 


In Spite 


prot 5 


mingle the own funds with those of their clients. 
One attorney did this so as to have the use of the 
money Why,” he said, “if I carry a trust fund, I 
will have all that money lying idle in the bank and 
doing me no good. I might just as well have the use 
of that n as not.” In other words, he is insist- 
ing upon using other people’s money which he has 
no right to do. He is betraying the high principles of 
honor and integrity demanded from the legal profes- 
sion and putting himself in the same class with the 
bank robber and the embezzler. That may seem like 


{ 
} 
I 


tatement, Dut it 
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a strong 
truth wher 


is the plain unvarnished 
who consciously and 


deliberately refuses to carry a trust account. There 
are many y lawyers who do this very thing uncon- 
sciously or without thinking of the chances they are 
taking. Every once in a while lawyers are disbarred 
for not accounting for funds of their clients and in 


ry case, it will be found that they car- 
bank account and when unexpectedly 
account, were unable to reimburse the 

had used perhaps under stress of cir- 
ex-president of the Commercial Law 
league of America, in an article in the Bulletin a few 
“I believe that I am safe in saying 
that at least 75 per cent of all the practicing attorneys 
in this country fail to appreciate the danger and do 


practicall eve 
ried only one 
called upot 

fund which they 
cumstances An 


actually co-mingle their funds.” It would be an alarm- 
ing situation were it not for the fact that the high 
standard of integrity of the bar has been a shield of 
protection against an actual abuse except in rare in- 
stances 

No reputable attorney, no matter how strong his 
financial condition or impregnable his reputation may 








be, can afford to ignore the fundamental requirement 


of his trust. Every law office should carry a trust 
account and deposit all money of clients therein, trans- 
ferring earned fees or ascertained commissions from 
that fund into the firm account only when it is defi- 
nitely known that such fees belong to the firm. This 
is in accordance with law and will stand the test of 
disclosure in court, if necessary. It gives an added 
peace of mind and sense of security to the lawyers 
themselves, and also makes a good impression on 
clients, bankers and others doing business with a firm 
on that basis. <A client receiving a check on a trust 
fund feels an added sense of security as he realizes that 
his money has been held in trust for him, The mod- 
ern bookkeeping method for lawyers, provides for such 
a trust account and it is not a difficult matter for the 
bookkeeper to keep such account separate from the 
firm money and keep all trust funds intact. 

There is one question in which the lawyer is al- 
ways interested and which presents a perennial topic 
for discussion at Bar Association meetings. ‘How 
much should I charge my client?” There are so many 
considerations entering into the problem of charges 
and it may be viewed from so many angles, that it 
probably always will be an individual problem for each 
lawyer in each individual case. However, there are 
some underlying principles which, if well understood, 
will aid materially in deciding these questions as they 
come up in practice. 

The various factors which may be taken into con- 
sideration in fixing a fee have been often stated by the 
courts and have been summarized in the 12th canon 
of ethics of the American Bar Association, which reads 
as follows: 

“In determining the amount of the fee, it is proper to 
consider: (1) the time and labor required, the novelty and 
difficulty of the questions involved and the skill requisite 
properly to conduct the case; (2) whether the acceptance 
of employment in the particular case will preclude the 
lawyer's appearance for others in cases likely to arise out 
of the transaction, and in which there is a reasonable 
expectation that otherwise he would be employed or will 
involve the loss of other employment while employed in 
the particular case or antagonisms with other clients; (3) 
the customary charges of the Bar for similar services; 
(4) the amount involved in the controversy and the ben- 
efits resulting to the client from the services; (5) the con- 
tingency or the certainty of the compensation; and (6) the 
character of the employment, whether casual or for an 
established and constant client. No one of these consider- 
ations in itself is controlling. They are mere guides in 
ascertaining the real value of the service.” 

These considerations in some cases may help to 
determine the size of the fee, but generally they only 
confuse the issue. The more you try to balance one 
factor with another and consider each fact in its bear- 
ing on other facts, the more you become involved in a 
maze of mathematical calculations that become too com- 
plicated to be of any practical value. The result is 
that most lawyers aim to charge what the traffic will 
bear and let it go at that. 

Taking everything into consideration it seems 
more reasonable and practical for a lawyer to base his 
charges in most cases on the cost of rendering the 
service. A method has been worked out called the basic 
time charge which gives good results. The overhead 
cost of the office is first ascertained and this overhead 
cost is apportioned among the various productive mem- 
bers of the firm. Each adds to his portion of this over- 
head the additional income he should earn considering 
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his ability and experience, and the amount of business 
done by the office. This expected income, plus his part 
of the overhead for the year, divided by 300 working 
days, gives his daily charge and again divided by six 
gives the hourly charge. This represents what he must 
earn every day to pay his share of the overhead and 
give him his expected income at the end of the year. 
If he equals this daily charge, he will have reached his 
quota, if he exceeds it, he will have increased his in- 
come so much more. If this charge is fairly worked 
out on the basis of the business conducted by the firm, 
it will represent a reasonable basic charge, for each 
hour of work on a client’s case, It will be a fair and 
reasonable fee in the great bulk of cases where services 
are rendered in the course of a lawyer’s practice. All 
clients are charged alike on a definite basis that is fair 
and reasonable and capable of being fully explained in 
case of dispute. Of course, in large cases or transac- 
tions involving special conditions, much larger fees 
can be charged. But if the office in every case keeps 
track of the actual hours devoted to each client’s busi 
ness, making this basic charge for every hour, there is 
provided a reasonable basis that will in all cases assist 
greatly in fixing the amount of the final charge. 

The basic time charge is the basis of the charges on 
a client’s bill. But it is only the basis. It is not the 
final charge. It is recognized as merely a minimum. 
Before a bill is rendered it is proper to canvass the situ- 
ation and determine what a proper charge would be in 
view of all the circumstances of the case. This makes 
every charge dependent upon the service to that client. 
It is an individual charge for individual service. This 
is in line with the well known principle of professional 
ethics that the relations between a lawyer and his client 
should be personal and confidential. This method has 
worked out very satisfactorily in law offices all over the 
country and its wider adoption will undoubtedly create 
a greater stability and satisfaction in this difficult field 
of the lawyer’s activities. 

An adequate system is absolutely essential in an 
expanding law office. It is a necessity in detecting 
waste and lost effort, preventing over-expansion, and 
keeping the entire organization working at the highest 
productive capacity. No greater mistake can be made, 
however, than to assume that efficiency methods are all 
right for a large office, but are not applicable to a small 
law office. In a small office where one person must do 
many tasks, and there is no chance for much division of 
labor, is the very place where there is apt to be the 
greatest waste of time and loss of effort. The lawyer 
who putters around at many routine tasks, is sure to 
find at the end of the day that he has not accomplished 
very much. Modern methods can be used to advantage 
by every lawyer, no matter what kind of an office he 
maintains. Progress is essential if the lawyer is to 
keep up with the forward march of business. 

There is one thing that cannot be too strongly 
emphasized. The standards are basic only, and lend 
themselves to the conditions of each particular office. 
Each lawyer works out these methods in his own in- 
dividual way and according to his temperament and the 
nature of his organization. The completed processes fit 
his situation. The standards are not hard and fast rules, 
but are flexible, and designed to meet the conditions of 
varying kinds of practice. 

It is the function of management to perfect an 
efficient organization of the business and apply an 
effective system to its operations. Management then is 





the ultimate control that gives direction to the planned 
procedure. 

The one great obstacle which prevents the general 
acceptance of these principles, is the conservatism of 
the lawyer. We lawyers have worshipped precedent so 
long that we find it hard to accept innovations. There 
are those who refuse to see any merit in these new 
discoveries and contend that the law office is different 
and can never utilize the methods of business. It is no 
more improper to use modern appliances and methods 
than to maintain law libraries, filing cases, chairs or 
desks. The technique of these modern methods is but 
the means to a desired end. Such equipment is the in- 
strumentality by which service is rendered clients. It 
does not interfere with the ethical obligations nor the 
traditions of the profession, nor with fiduciary relations, 
to use modern methods in the office procedure. It is of 
course recognized, that spirit and vision are necessary 
for creative results. But of what use is spirit alone? 
Without some medium of expression it is impotent 
and valueless. It is mere daydreaming. ‘he most stim- 
ulating thought in the mind of an author is as dead to 
the world as if buried in the depths of the earth, if not 
transcribed on paper where all may read. The most 
beautiful picture is merely a, vision of the artist until 
he takes his brush and colors and puts it upon the 
canvas. The dream of a Langley, Curtis or Wright 
would have remained a dream if they had not built 
practical machines and tried to develop the actual art 
of flying. 

Management applied to the office organization re- 
lieves the mind from strain and worry and gives that 
freedom that enables the soul to soar to higher realms 
and revel in the prowess of constructive achievement. 

Another factor which retards the acceptance of 
these new principles is habit. Psychology has long rec- 
ognized that we are creatures of habit. The new 
psychology attempts to explain all human behavior in 
terms of responses to stimuli, and places a great deal of 
emphasis on habit equipment. Watson says personality 
is but the end product of our habit system. James said 
most people do not learn after they are thirty years of 
age. This is not because they can’t but because they 
are not so inclined. It is easier to keep on doing things 
in the same old way. We have to unlearn what we have 
already learned and learn the new in its place. This 
requires effort and force of character. But it is only 
thus that progress can be made. This is the only way 
to meet the new conditions. 

The man who is contented and satisfied with his 
present lot is in a rut. He has ceased to grow. Let us 
make up our minds that as lawyers we are going to 
grow as life around us grows. Let us resolve to be in 
the van of the procession instead of trailing in the rear 
Our offices should reflect our progressive spirit or else 
our clients may never know us in our true light. 

It must not be overlooked that nothing will take 
the place of hard work in the practice of law. No ma 
chine has ever been invented that will do the lawyer’s 
thinking for him. It is hard persistent application that 
counts as we all know. But at the same time a proper 
office organization will relieve him from much of the 
distracting details and needless worry, that wears down 
the mental and bodily powers. It is the very thing that 
will raise drudgery to the higher level of intelligent 
effort. Wise, indeed, is the lawyer who conserves hi 
brain energy for the real problems of his practice. 

Then also such an organized office will yield more 
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time for leisure, healthful relaxation and the social 
affairs of life 

Why grind out our lives in hopeless bondage to 
the practice. One of the leaders of the bar in a neigh- 
boring state, broken in health, and worried over family 


troubles, said to a friend of mine not long ago: “What 
I am! I’ve been too busy to be a real father to 
my children, busy to enjoy the companionship of 
my wife, too busy to be a friend to my friends and a 
neighbor to my neighbors. I’ve missed the very best 
things of life and now it is too late.’’ Good health, re- 
creation, and time for relaxation are absolutely essen- 
tial. Management will solve that problem. It systema- 
tizes the work, eliminates worry and waste effort, saves 
time and energy, and releases a margin of time for 
recreation and the social side of life. 

There is no need for pessimism. The lawyer has a 
definite function to perform in society. It will always 
be a necessary function. Change though it may, the 
need is still there. Looking ahead there are great op- 
portunities for creative effort in the field of the law. 
That is the challenge of the future. 

This is the purpose of my message here today, to 
stir up a resolution to keep pace with the changing law 


a fool 


1 





practice, and build a modern organization that will meet 
the needs of the day. Some of you are working towards 
that very result. It is your ability so to adapt yourself 
that will determine the success of your practice and the 
extent of your influence in the community. 

The time at my disposal will not permit me to 
describe more in detail how modern business methods 
can help you in your office, nor suggest the various 
forms, methods and appliances that will aid in solving 
your problems. Only a few of the high lights have been 
suggested in this brief outline. It is a big subject and 
has many ramifications. It will repay careful study in 
applying these principles to the practical problems of a 
particular practice. This material is all published and 
available for anyone interested. 

For the lawyer these things are vital. 
work is the very essence of the law practice. 
management makes all these things possible. 

The lawyer must always conduct himself and his 
practice with dignity and good business judgment, that 
he may bring no dishonor upon his profession. Today 
as never before he must be true to the honorable tradi- 
tions of the law, and assume the leadership and carry 
the responsibilities of present day life. 
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3y WILLIAM R. ROALFE 


Librarian, School of Law, 


LTHOUGH the legal profession can point with 
A pride to a number of excellent professional 

libraries,! and here and there individual practi 
tioners or small gi 
of the profession and are eagerly endeavoring to estab- 
libraries in their respective communities, 
a whole has remained singularly in- 
face of a problem which is becoming 
the year 
far con- 


uups of lawyers are alive to the needs 


lish adequate 
the profession as 
different in the 

increasingly acute 
indifferent at least so 


with passing of every 


as effective action is 


cerned, This tude is particularly noticeable in the 
smaller cities hough it is certainly not true, as 1s 
generally supposed, that good working law libraries are 


not here essential; for, while the number of lawyers 
concerned, the sums of money involved, and the num- 
ber of persons affected may be relatively small when 
comparisons with the metropolitan centers are made, 
the fact remains that on an average the incomes of the 


smaller and it is far less likely that 
libraries will be developed. 

communities can boast of 
adequate private collections the situation is 
from satisfactory when viewed from the standpoint 
as a whole, or if the public interest is 


practitioners 

adequate privat 
But 

reasonably 


are 


even such as 
far 
of the local bar 
taken into account. Consider, for example, the younger 


lawyers, many whom have been trained to take seri- 








tusly the statement that “law books are the tools of the 

profession.” Almost without exception they are hard 
1. For a more detailed discussion see Roalfe, American 

Lawyers and Their Books (1936.) 22 A.B.A. Jour. 241. 
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pressed to make ends meet and have little or no money 
to invest in law books. They are, therefore, confronted 
with altogether unsatisfactory alternatives. 
They must either impose upon some more firmly estab 
lished lawyer with a private library, not a pleasant 
“duty” however willing the lender may be, or they must 
from time to time go to some distant library, in many 
instances beyond the confines of the county or perhaps 
even in another section of the state. What is more 
natural than that, under such circumstances, some of 
these younger men will most unwillingly join the 
ranks of those who “practice by ear” frequently at the 
expense of their clients and of the public at large as 
well. Needless to say, where litigation is involved, 
counsel for the parties litigant will fail dismally in their 
duty to provide the judge with the information and 
assistance to which he is entitled. Surely, in this com 
plex age, the administration of justice presents ob 
stacles enough, even when the fullest advantage is 
taken of the information available in print, however 
inadequate this may often be. 

But it should also be noted that the judges may be 
confronted with an additional embarrassing situation, 
for in the absence of a law library available to the bar 
as a whole, they must frequently either do their official 
work in the private library of some practitioner or they 
must borrow his books. Under the best of circum 
stances such a practice exposes the judge to criticism, 
however unjustified it may be, and if the lawyer who 
has extended the courtesy (and perhaps he is the only 
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one in a position to do so) is interested in pending liti- 
gation, the public has every right to assert that the pro- 
fession has neglected to throw the necessary protections 
around the administration of justice—protections not 
only against actual abuse but against the suspicion of 
abuse as well. 

Wherever this library problem arises some lawyers 
will no doubt be heard to say that no good purpose is 
served by pointing out either the need for or the desira- 
bility of having such bar libraries, as the expense in- 
volved renders such an undertaking altogether imprac- 
tical. It goes without saying that there are numerous 
communities which contain such a small number of 
lawyers that anything beyond the most limited coopera 
tion is impracticable, but many communities, believed 
by a substantial number of lawyers to be in this cate 
gory, cannot, ini fact, be so included. In every small 
city, and these are scattered all over the country, where 
the same expensive sets of law books can be found 
duplicated over and over again, frequently in the same 
building and sometimes on the same floor, and yet other 
highly desirable books are not available at all, it is 
ridiculous to assert that the question of expense is the 
chief obstacle. Each of such private collections has 
frequently cost several thousand dollars to assemble, 
and the annual maintenance bills are necessarily con- 
siderable. When to these expenses is added the rent 
for extra office space there can be little doubt but that 
the financial burden is usually out of all proportion to 
the benefits received, even by the few lawyers who are 
so fortunate as to be able to afford such libraries. Is 
not the public, which in the final analysis pays the bill, 
entitled to ask the question: “Is the local bar rendering 
a service commensurate with the cost?” 

Thus it should be perfectly clear that in any com- 
munity where such duplication is at all general there 
is some other obstacle which is preventing the develop- 
ment of such a working law library as should be avail 
able to the bench and bar as a whole, to supplement the 
printed materials that every lawyer should have im- 
mediately at hand if he can possibly afford them. Upon 
analysis, the fundamental difficulty will invariably be 
found to be an almost total lack of capacity for effective 
cooperation, a typical shortcoming of a profession which 
has until quite recently been guided by such a highly 
individualistic tradition that its own development has 
been seriously impeded, and even perfectly apparent 
self-interest has been sacrificed for the sake of avoiding 
any change in customary behavior. 

Obviously, such an attitude alone is obstacle 
enough but that it can be overcome is conclusively 
demonstrated not only by the actual existence of highly 
effective cooperation with respect to a diversity of en- 
terprises, but by the fact that here and there bar 
libraries have been established and successfully main- 
tained in such smaller cities. Because conditions differ 
the same plan cannot be followed in every instance. 

Each group of lawyers must no doubt carefully 
study local conditions to ascertain the probable sources 
of revenue, the number of lawyers and public officials 
who may be interested, and the most practical form of 
sponsorship. However, no local group need rely en- 
tirely upon its own efforts, nor must it altogether 
depend upon the slow and painful process of trial and 
error. In the first place, the fullest advantage should 
be taken of the experiences of lawyers in other similar 


communities. By so doing it will, among other things, 
be found that the gift of a lawyer’s private library 
sometimes provides the nucleus around which such an 
enterprise is developed, that necessary funds may be 
derived from membership fees, gifts, contributions from 
the city, county or state, that it is not an uncommon 
practice for one of the latter to provide quarters with 
out cost, and that custody of the books and supervision 
of the library may at the outset at least be provided at 
nominal cost through the employment of some person 


with other duties not inconsistent with his or hei 
responsibilities as librarian. 

In the second place, an additional source of help 
ful information should not be overlooked The very 
conditions that are making bar libraries necessary have 
brought into being a highly specialized professional 
group, the law librarians, a group which primarily 
concerned with these problems and is actively endeay 
oring to solve them. There can be no doubt about the 
fact that law librarians, both individually and through 
their national group, the American Association of Law 
Libraries, are willing to render all possible assistance. 


The field is obviously new and undeve loped and, hence, 
the answers to many questions are not yet in hand. 
Nevertheless, experienced persons are in the field and 
useful data is beginning to accumulate. It is obviously 
short sighted not to draw upon these sources of possible 
helpful information and assistance.” 

However, there can be no doubt about the fact that 
a constructive attitude on the part of the lawyers them 
selves is a prerequisite to all further action. ‘They must 
not only clearly see the need and feel a desire to satisfy 
it but a few at least must be imbued with that degree 
of enthusiasm that is required to bring to fruition any 
difficult undertaking. Certainly it is hard to imagine 
a more ideal objective for leaders of the bar to select 
for the purpose of bringing the lawyers of a particular 
community together in the pursuit 
A bar library is not only very much worth while on 
its own account, but because of its more or less neutral 


~ a common goal. 


character, interest in it should allay rather than increase 
local jealousies and rivalries. Success in such a ven 
ture would almost necessarily engender a better pro- 
fessional spirit among the members. 

As the younger lawyers, usually without law books 
of their own, are the most likely to feel the need and 
because they are generally more receptive to new ideas, 
the development of a bar library would seem to be 
peculiarly within the province of the local junior bat 
association. For the very same reasons the Junior Bat 
Conference of the American Bar Association and the 
State Junior Bar Sections might well give serious con 
sideration to the opportunities that lie directly in their 
paths. Unquestionably the time is ripe for concerted 
effort. The phenomenal success of the institutes for 
lawyers, in reality a rather closely related activity, is 
a present demonstration of what may happen when a 
widespread but more or less vaguely felt need is met 
through the development of an effective program under 
the leadership of a few informed and intelligent persons. 





2. Although it is primarily concerned with the larger 
bar libraries, a recent article by James C. Baxter, Librarian 
of the Philadelphia Bar Association, contains helpful informa- 
tion. See Organisation and Administration of Bar Association 
Libraries. (1936.) 29 Law Lis. Jour. 142 
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State Administrative Law Will 
Be Discussed by Section of 
Judicial Administration 


S a compan 
mittee o1 
AT 


man ict sure, 


m to the Association’s special Com 
Iministrative Law, headed by Chair- 
which Federal Ad- 


ies, the Section of Judicial Adminis- 


considered 
munistrative Aget 


tration in 1938 established a Committee on Administra- 
tive Agencies Tribunals to consider the subject 
with reference to state legislation. This Committee, 
composed of Ralph M. Hoyt, chairman, J. F. Lough- 
borough, Marvin B. Rosenberry, John B. Sanborn, 


lulius C. Smitl Blythe Stason and Robert B. Tun- 


stall, submitted to the Cleveland Meeting of the Asso- 
ciation a factual survey as to the status of state ad- 
ministrative law, which was printed in the report of 
the Section of Judicial Administration for 1938. Com- 
pleting its work, the Committee submitted to the Coun- 
cil of the Secti Washington, D. C., on May 10, 
1939, a further report, summarized below, considering 


the procedure state administrative agencies and the 
f their findings. The report was unani- 

by the Council and will be presented 
of the Section at San Francisco, as 
ypics to be considered. 

The report the Committee summarizes, classi- 
fies and compares the many administrative agencies of 
both the federal and state governments, analyzes the 
many construing decisions, and discusses in detail the 
principles and trends of administrative law. 

The Committee finds that the Courts, in general, 
recognize the need for and value of administrative proc- 

ler the courts no proper part thereof 
lertake such a role by granting trials 
On the other hand, the courts gen- 


judicial revic 
mously appr 
under the auspices 


one of the major t 


esses but 
and decline to un 
de novo on appe al 


consi 


tribunal acted to determine whether 
ents of due process and fair play 


the administrative 
the legal requiren 


have been observed. The manner in which adminis- 
trative agencies should proceed, the character of evi- 
dence upon which findings of fact are made, and the 
extent of judicial review all present problems which 
are highly ntroversial After discussion of these, 
the Committec ikes the following summary of its 


conclusions and recommendations 
1. That the method of judicial review of the de- 
administrative tribunals should be 


statute containing the 


terminations of state 
prescribed 11 i ole uniforn 


follow ing feature 


(a) That reviewing court should be author- 
ized to determine questions of law, but that, except 
so far as contrat ule may be constitutionally neces- 
sary in cases involving alleged confiscation of property 
ir violation ther constitutional rights, the findings 
of fact made | e administrative tribunal should be 
subject to reversal only if unsupported by substantial 


evidence or clearly erroneous : 
That the review should be confined to the 
before the administrative tribunal, except 
for good cause, may permit the taking of 
ony before the tribunal itself; 

review in all cases should be by a 


{ b } 
record made 
as the court, 
additional testin 

(c) That the 
judge without a jury. 

2. That every state administrative tribunal should 
have statutory authority to adopt regulations for the 
purpose of interpreting or giving particularity to the 
standards of any statute administered by it, and such 


regulations should have the force of law until repealed 
by the tribunal or held invalid by the courts. 

3. That rules of procedure to the following effect 
should be made binding on all the state administrative 
tribunals: 

(a) That no information or evidence (outside of 
matters contained in regulations duly promulgated, or 
matters of which the courts would take judicial notice) 
may be considered in a contested case except such as 
has been introduced and made a part of the record at a 
public hearing, and that if the tribunal wishes to avail 
itself of information or evidence in its possession o1 
furnished by members of its own staff or others in 
addition to that produced at the hearing, such informa- 
tion or evidence must be submitted to all parties and 
they shall be afforded an opportunity to cross-examine 
the informant at a further hearing; 

(b) That whenever a decision is to be made in a 
contested case by a person or persons who have not 
personally heard or read all of the evidence or agreed 
abstract thereof, a tentative draft of the decision, in- 
cluding proposed findings of fact, prepared by a mem- 
ber or examiner or other subordinate, shall first be 
submitted to all parties in interest, who shall have op- 
portunity to except thereto and to argue their excep- 
tions before the person or persons who are to decide 
the case; 

(c) That the findings of fact of administrative 
tribunals be required to state concisely, and without 
recitals of evidence or arguments, not only the decision 
reached upon the ultimate facts, but also the decision 
on controverted subsidiary facts on which the tribunal 
must necessarily reach a conclusion in order to decide 
the ultimate facts ; 

(d) That in administrative proceedings which are 
initiated by the tribunal itself, all parties must be fur- 
nished with a written specification of the issues which 
will be considered and determined, and opportunity 
shall be afforded them to present evidence and argu- 
ments upon those precise issues. 

On thy following matters discussed in this report, 
the committee makes no recommendation : 

1. As to what particular courts in the several 
states should be the forum for the review of adminis 
trative determinations. This we deem to be merely a 
matter of local convenience. 

2. As to the extent to which the rules of evidence 
which are used in the courts should be observed by ad 
ministrative tribunals. Our reason for making no rec 
ommendation on this subject is that the situations aris- 
ing are so diverse that no general rule or code of rules 
can be laid down. 

The Committee has also presented a proposed brief 
model state statute, designed to provide uniform rules 
of practice for administrative agencies and to provide 
a uniform method of reviewing their determinations 
This has been referred to the National Commission on 
Uniform State Laws. 

Section 1. Definition of Terms. As used in this Act, 
the term “administrative agency” shall mean any officer, 
board, commission, or other tribunal (except a court) 
having statewide jurisdiction’ and statutory authority to 
make any order, finding, determination, award or assess- 
ment which is by statute made subject to court review. 





1. There may be situations in which a tribunal having 
less than statewide jurisdiction will be properly within the 
purview of the statute, as, for instance, a public service com- 
mission which has jurisdiction over part of a state. Such 
exceptional situations may well be taken care of by a pro- 
viso. The purpose in using the word “statewide” is to ex- 
clude local administrative activities such as zoning regula- 
tions, assessment of property for taxation, etc. 
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Che term “person” shall include partnerships, associations 
and corporations 

Section 2. /ssuance of Regulations. Every adminis 
trative agency shall have author after public hearing 
on such notice as the agen iy deem adequate, t 
promulgate and from time to time to amend or repeal 
regulations for the purpose of interpreting or giving par- 


ticularly to the standards of at tatute enforced or admin 


istered by such aget and all such regulations when duly 


published shall have the force of law until amended ot 

repealed by the agency or declared invalid by a court 
Section 3. Rules of Procedu Che following rules 

of procedure shall be observed by all administrative 


agencies: 

(1) Evidence n the decision of a contested case, 
no information or evidence shall be considered by the 
administrative agency except such as shall have been duly 


offered and made a part of the official record at a full 
and fair public hearing; provided, that if such agency 
shall desire to avail itself of competent and relevant in 


formation or evidence in its possession or furnished by 
members of its staff or others in addition to the evidence 


presented at such public hearing, it may do so after first 
transmitting a copy of such information or evidence to 


every party of record and affording each such party, upon 
request, an opportunity to present evidence thereon and 
to cross-examine the person furnishing such information, 
at a further public hearing to be called and held. Nothing 
in this paragraph, however, shall prevent any administra 
tive agency from taking judicial notice of facts which are 
set forth in its duly published 


regulations, or of facts 
which are judicially noticed by the courts of this state 








(2) Examination of Evidence by Agency. When 
ever, in a contested case, it shall be impracticable for all 
of the persons who are required by law to make or join 
in the decision to read or hear all of the evidence or agreed 
abstract thereof, such decision shall not be made until 
after a tentative draft of said decision, including such 

] 


findings of fact as are required by paragraph (4) of this 
section, shall have been prepared b member or examine 
or employe of the administrative agency and shall have 
been furnished to all parties of record and opportunity 
shall have been afforded to each such party to file excep 
tions thereto in whole or in part, and to argue the excep 
tions orally or in writing, or both, before all of the persons 
who are to participate in the decision of the case 

(3) Specification of Issues. Whenever an adminis- 
trative agency shall, pursuant to authority conferred upon 
it by law, institute an investigation upon its own motion 


or without the filing of a specific complaint, no decision 
shall be made by the agency until after all parties in 
interest shall have been furnished a written specification 
of the issues which are to be considered and determined, 
nor until opportunity shall have been afforded to the parties 
to present evidence and arguments upon the precise issues 


sO specified 
(4) Fin 1 nO rf | 1ct } ve 


trative agency shall be accompar 


decision of an adminis 
ied by written findings 
of fact which shall state concisely and explicitly, and 
without recitals of evidence arguments, the ultimate 
conclusions reached by the agency upon all contested issues 
together with its findings upon all controverted questions 
of fact on which such ultimate conclusions rest. 

Section 4. Revie (1 Proceeding for Review 
Any person aggrieved a determination made by any 
administrative agency, other than a procedural order dur- 
ing the pendency of a case before it, may, within thirty 
days after the making of such determination (or within 
thirty days after final disposition of an application for 
rehearing, if such application is by statute made a pre 
requisite to judicial review), file a petition in —— 
Court,? praying that such determination be set aside in 
whole or in part. Copies of such petition shall be served 











2. If it is deemed best to have certain administrative ac- 
tivities reviewed in a different court than the one selected for 
administrative cases in general, the exception may be stated 
by way of proviso at the close of the paragraph 





upon the administrative agency and upon all persons other 
than the petitioner who appeared of record in the proceed- 
ing before the agency; and the agency and all such persons 
shall have the right to participate in the proceedings be- 
fore the court, together with any other persons who may 





be permitted by the court to intervene therei 

(2) Record on Review. Within thirty days after 
service of the copy of the petition upon it, or such further 
time as the court may allow, the administrative agency 
shall file with the court the original or a certified copy 
of the entire record in the proceeding under review, in 
cluding all pleadings, notices, testimony, exhibits, reports 
or memoranda, exceptions, briefs, findings, proposed find 
ings, decisions and orders therein; provided, however, 


that if there is filed with the petition vritten election on 
the part of the petitioner that the decision of the agency 
be reviewed solely upon the findings made by the agency, 
the evidence taken before the agency shall be omitted from 
the record. The court shall have power to require o1 
permit subsequent corrections or additions to the record 
when necessary to make the same complete 

(3) Additional Evidence. lf application is made to 
the court for leave to adduce additional evidence, and it is 
shown to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for failure to adduce it in the proceedings before the ad 
ministrative agency, the court may order such additional 
evidence to be taken before such agency, upon such terms 
and conditions as to the court may seem proper The 
agency may modify its findings by reason of the additional 
evidence so taken, and shall file with the court the addi 
tional evidence together with its modified or new findings, 
if any 









) 
I 


(4) Scope of the Review. The hearing before the 
court shall be before the court without a jury, and shall be 
confined to the record filed with it, unless testimony shall 


be offered as to a violation of paragraph (1) or (2) of 


Section 3 of this Act. After such hearing the court shall 


affirm the determination of the administrative agency 
unless it shall find that the same is not in accordance 
with law, or in violation of the constitutional rights of 
the petitioner, or that any of the provisions of Section 3 


of this Act have been violated in the proceeding before 
the administrative agency, or that any of the findings of 
fact made by said agency and necessary to support its 
decision are unsupported by substantial evidence or clearly 
erroneous. If the determination of the administrative 
agency is not affirmed, it shall be reversed and the matter 
shall be remanded to the agency for further disposition in 
accordance with the decision of the court 





(5) Stay. The filing of the petition shall not stay 
the effectiveness or enforcement of the administrative 
agency’s determination unless the court shall in its dis- 
cretion so order, after hearing, upon such terms and condi 
tions as the court may fix. 

Section 5. The following sections of the Statutes are 
hereby repealed, and the provisions of this Act are in lieu 
thereof; provided, that such repeal shall not affect pending 
litigation: (Here enumerate all present provisions for 
statutory review which are to be superseded and repealed 
by the uniform act.) 

Respectfully submitted 


Ratpu M. Hoyt, Chairman, Milwaukee, Wisconsin 
J. F. LovecusoroueGn, Little Rock, Arkansas 
Marvin B. RosENBERRY. Madison, Wisconsit 
Joon B. Sansporn, St. Paul, Minnesota 

JTutrus C. Smitu, Greensboro, North Carolir 

FE. Brytue Stason, Ann Arbor, Michigan 


] 


Rosert B. TunstTALt, Cleveland, Ohio 

The first section of the report was printed in 
pamphlet form as part of the report of the Section of 
Judicial Administration for 1938. The second section 
has been mimeographed and a limited number of copies 
are available upon request to the Executive Secretary 
of the Association. 
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} PROGRAM FOR SIXTY-SECOND ANNUAL MEETING 


Section of Legal Education and 
\dmissions to the Bar 


T 





Tuesday, July 11, Monday, July 10, 2:00 P. M 
9:30 A. M Thomas E. Robertson, Chairman, presiding 
Veterans’ Building Announcements. 
e Chairman Report by Chairman. 
Committees Reports of Committees. 
inutes and disposition of routine Appointment of Committee to Nominate Officers 
and Members of Council. 
Sub-surface Trespassing,” by Morti- Tuesday, July 11, 9:30 A. M. 
the Los Angeles Bar. Announcements. 
Peculiarities and Lack of Standardiza- Reports of Committees (continued ). 
ia Oil and Gas Leases,” by Robert M. 12:30 P. M. 
s Angeles, Bar Luncheon 


Proration of Oil ‘y Agreement,” by 
resident of Honolulu Oil Company, 
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. (Continued from page 408) 


Section of Municipal Law 
Tuesday, July 11, 10:00 A. M. 
Veterans’ Building 

“Greeting from the State of California,’ Hon. 
Karl Warren, Attorney General of California. 

\ddress of Welcome, Hon. John J. O’Toole, City 
\ttorney of San Francisco. 

“The Reciprocal Taxation by the Federal and 
State Governments of Income Derived from Public 
Securities : 

“Introductory Statement by Ambrose Fuller, for 
his Committee. 

\ddress by John Philip Wenchel, Chief Counsel, 
Bureau of Internal Revenue. 

In opposition, Henry Epstein, Solicitor General, 
State of New York, has consented to speak, if he is 


FirsT SESSION 
Veterans’ Building 


July 11, 2:00 P. M. 


\ominating Committee. 
\ddress, R. G. Storey. 

Our Present Day Law School,” 
lackson, The Solicitor General of the 


hip System under Law _ School 
William W. Dawson, of Western 


Committees ?”” Dean Marion R. 


rd | r 1f ¢ 2 " 
= able to attend the meeting. 
rs to be announced “Municipal Regulation of Outdoor Public Assem 
ficers and members of the Council. bly,” Grenville Clark, New York City. 
Roster Ng or Luncheon, 1:00 P. M. 
veterans Phutlding Empire Hotel 
sdav ulv 12. 2:00 P. M S ke as ~ed 
, pay iz, € I (Speaker to be announced) 
f Section of Legal Education and 
; 5 0 :( »M 
Bar Organization Activities. y 2:00 P. ae 
ADVANCED LEGAL EDUCATION Veterans’ Building 
W. E. Stanley. Chairman of Com- Report of Committee on Municipal Tort Liability, 


ducation. of the Section Edwin M. Borchard, Yale University, or Leon Thomas 
David, Assistant Corporation Counsel of Los Angeles. 
Important Factors in Bar Organiza- Federal Municipal Debt Readjustment Act: 
on, Forest City, Iowa. Introductory Statement by John D. McCall, for the 
Smaller Local Bars from Consum- ee , , 
” Witte Kelly President-Elect of Dis¢ ussion of the experience of the Reconstruction 
, ati Finance Corporation in the adjustment of debts undet 
1ssociatio!1 . ; e : 
: , — » the act, by J]. Bowers Campbell of Counsel to the Re- 
nstitute as Seen from the Platform, en . : 
‘ ; construction Finance Corporation. 
Stason, Dean-Elect of the University 


Section of Patent, Trademark and 
Copyright Law 


Veterans’ Building 


(See announcement page 517, International Association 
for the Protection of Industrial Property.) 
2:00 P. M. 

Reports of Committees (continued). 

Report of Nominating Committee and Election of 
Officers and Members of Council. 

Unfinished business. 

New Business. 


2:00 P. M 
Veterans’ Building 


The Layman’s Viewpoint on Con- 


and J. Howard Marshall, of the 





Wednesday, July 12 Adjournment. 
2:00 P. M. 7:30 P. M. 
Veterans’ Building Clift Hotel 
ind subjects to be announced later.) Informal Dinner for Members, Ladies and Guests. 
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Section of Public Utility Law 
Monday, July 10, 2:00 P. M. 
Palace Hotel 
\ddress of Welcome 


Address of Chairman of Section 
Report of Committee on Effect of the Decision 
of Morgan v. United States upon the Procedure of 
Administrative Tribunals, John P. Bullington, Esq., 
Houston, Texas, Chairman. 
Address by Hon. Robert H. Jackson, Solicitors 
General of the United States 
Informal discussion of Report 
July 10, 7:30 P. M 
St. Francis Hotel—Dinner Dance 
Tuesday, July 11, 10:00 A. M 
Jury 11 
Veterans’ Building 


Report of Standing Committee as to Developments 
During the Year in the Field of Public Utility Law, 
George D. Gibson, Richmond, Va., Chairman. 

Address (Name of Speaker to be announced ). 

Report of Committee on the Application of Labor 
Laws to Public Utilities, William L. Ransom, New 
York City, Chairman. 

Informal discussion of Reports. 


Tuesday, July 11, 2:00 P. M. 
Veterans’ Building 


Report of Committee on the Relation of Recent 
Federal Legislation to the Regulation of the Trans- 
portation and Distribution of Natural Gas, William 
A. Dougherty, New York City, Chairman 

Report of Committee on the Simplification of 
Holding Company Systems Under the Public Utility 
Holding Company Act, Hon. John J. Burns, Boston, 
Mass., Chairman. 

Informal discussion of Reports 

Election of Officers 


Section of Real Property, Probate and 
Trust Law 


Monday, July 10, 12:00 M 
Annual luncheon meeting of Council of Section 


2:00 P. M 
GENERAL MEETING OF SECTION 
Veterans’ Building 
George E. Beers, Chairman, presiding 
Introductory Statement by Chairman 
Welcome. 
Announcements 
Address: Hon. Thurman W. Arnold, Assistant 
Attorney General of the United States, in charge of 
Anti-Trust Division 
Statements by Directors of Divisions: 
Real Property Law Division, Robert F. Bing- 
ham, Cleveland, Ohio, Vice-Chairman. 
Probate Law Division, R. G. Patton, Minneap 
olis, Minn., Vice-Chairman. 
Trust Law Division, Gilbert T. Stephenson, 
Wilmington, Delaware, Vice-Chairman. 





Report by Secretary of Section, James E. Rhodes, 
2d, Hartford, Conn. 
Reports of Section Committees : 

Relations with Kindred Organizations, James 
FE. Rhodes, 2d, Hartford, Conn., Chairman. 

Cooperation of State and Local Bar Associa- 
tions, Mrs. Eleanor S. Burr, Boston, Mass., 
Chairman. 

New Members for American Bar Association 
and Section, Carroll G. Patton, Minneapolis, 
Minn., Chairman. 

Appointment of Nominating Committe 
Tuesday, July 11, 9:30 A. M 


REAL Property LAw DIVvIsIoN 
Veterans’ Building 
First Session 

Robert F. Bingham, Cleveland, Ohio, Vice-Chat 
man and Director of Division, presiding 

Statement by Director of Division 

“The Economic and Financial Implications of 
Mortgage Insurance as Provided in the National Hous 
ing Act,” Ernest M. Fisher, Economic Adviser to the 
Federal Housing Administration. 

“Developments under the National Housing Act 
in the Analysis of Mortgage Risks,”’ Frederick M. Bab- 
cock, Chief Appraiser, Federal Housing Administration. 

“Legal Aspects of the National Housing Act,” 
Abner H. Ferguson, General Counsel, Federal Hous- 
ing Administration. 


ProBATE Law DIvIsION 
Veterans’ Building 
First Session 
R. G. Patton, Minneapolis, Minn., Vice-Chair- 
man and Director of Division, presiding 
Statement by Director of Division 
Reports by Division Committees : 
Conflicts of Probate Jurisdiction, Fred T. Han- 
son, McCook, Nebraska, Chairman 
Improvements in Probate Practice, Albert J 
Delange, Houston, Texas, Chairman 
Uniformity in Probate Codes, William L. Eagle- 
ton, Peoria, Illinois, Chairman 
After each report there will be a conference on the 
reports and discussion from the floor 


Trust LAw Division 
Veterans’ Building 
First Session 

Gilbert T. Stephenson, Wilmington, Del., Vice- 
Chairman and Director of Division, presiding 

Statement by Director of Division 

“Progress in the Codification of Trust Law in the 
United States,” John Minor Wisdom, New Orleans, 
Louisiana. 

Comments—O. B. Thorgrimson, Seattle, Wash 
ington. 

“Progress in the Codification of Trust Law in 
Other Common-Law Countries,” W. H. Mowat, Van 
couver, B. C. 

Comments—Evan Haynes, Berkeley, California 

“Trends in the Development of Trust Law,” Elmo 
H. Conley, Los Angeles, California 

“Current Trust Literature,” Herbert H. Scheier, 
Chicago, IIl., Chairman. 

“Pending Trust Legislation,’ Ralph H. Spotts, 
Los Angeles, California, Chairman. 

Discussion. 
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2:00 P. M. 


Ry ROPERTY LAW DIVISION 
Veterans’ Building 
Second Session 
Robert F. Bingham, Cleveland, Ohio, Vice-Chairman 
and Director of Division, presiding. 
of Addresses of the Morning. 
Reports: 
in Substantive Real Property Princi- 
ples, Henry Upson Sims, Birmingham, Ala- 
bama, Chairman. 
y Financing, Horace Russell, Chi- 
ago, Ill., Chairman. - 
Uniform Mortgage Act, Harold L. 


Discussion 
_ommittee 
Change 


Real perty 


Reeve, Chi- 


cago, Ill., Chairman. 

Impr ents in Conveyancing Practice, Miss 
Ma é McGurnaghan, Topeka, Kans., 
Cha " 

Standards for Abstracts of Title, H. L. Doug- 


lass, Oklahoma City, Oklahoma, Chairman. 


Standards for Title Opinions, Charles Martin 
Lyman, New Haven, Connecticut, Chairman. 

Standards for Title Insurance, James FE. Rhodes, 
2d, Hartford, Connecticut, Chairman. 

Standards for Certificates of Title under Tor- 


rens System, John de 
Minn., Chairman. 

Improve ment of Land Records, Edward D. 
Landels, San Francisco, California, Chairman. 

Federal Tax Liens, Charles C. White, Cleveland, 
Ohio, Chairman. 

Conveyancing in Compliance with Bankruptcy 
Act, Elmer M. Leesman, Chicago, Illinois, 
Chairman. 

Joint Committee with American Society of Civil 


Laittre, Minneapolis, 


Engineers, Dorr Viele, Cambridge, Mass., 
Chairman; Philip Kissam, Princeton, New 
Jersey, Chairman of Engineers. 

Building and Loan Financing, Henry P. 


Thomas, Alexandria, Virginia, Chairman. 
After each report there will be discussion from 
the floor 
PROBATE LAw DIVvISsION 
Veterans’ Building 
Second Session 
R. G. Patton, Minneapolis, Minn., Vice-Chairman and 


Director of Division, presiding. 
Reports by Division Committees: 
Probate Administration of Testamentary Trusts, 
Francis N. Balch, Boston, Mass., Chairman. 
State and Federal Taxes in Probate Practice, 
Charles Crail, Jr., Los Angeles, Calif., Chair- 


man 
Guardianship Administration, William M. 
Winans, Brooklyn, N. Y., Chairman. 


Probate Administration of Testamentary Trusts, 
Francis M. Balch, Boston, Mass., Chairman 
Testamentary Draftsmanship, George W. Van 
Slyck, New York City, Chairman 
After each report there will be a conference on the 
report and discussion from the floor 
Trust Law Division 
Veterans’ Building 
Second Session 
Gilbert T. Stephenson, Wilmington, Delaware, Vice- 
Chairman and Director of Division, presiding. 
“Drafting Living Trust Agreements—Legal As- 
pects,” Albert B. Ridgway, Portland, Oregon. 
“Drafting Living Trust Agreements—Practical 
Aspects,” Arthur F. Young, Cleveland, Ohio 
“Drafting Life Insurance Trust Agreements— 


From Point of View of Policy-Holder,” Fred H. 


Schauer, Santa Barbara, Calif. 


“Drafting Life Insurance Trust Agreements— 
From Point of View of Trustee,” Dudley C. Monk, 
Pasadena, Calif. 

“Drafting Life Insurance Trust Agreements 


From Point of View of Life Insurance Company,” 
Miss Lelia E. Thompson, Hartford, Conn. 
Discussion. 
“Trust Statutes and Decisions,” Walter W. Land, 
York City, Chairman. 
7:00 P. M. 
Palace Hotel 
ANNUAL DINNER FOR MEMBERS, LADIES AND GUESTS 
—INFORMAL 
George E. Beers, Chairman, presiding. 
\fter-Dinner Address by speaker to be announced. 
Frank J. Hogan, Greetings from the American 
Bar Association. 
Thomas B. Gay, Greetings from the House of Del- 


egates. 


New 


Wednesday, July 12, 2:00 P. M. 
ReAL Property LAw Division 
Veterans’ Building 
Third Session 

Robert F. Bingham, Cleveland, Ohio, Vice-Chair 
man and Director of Division, presiding. 

“Standardization of Title,” Charles M. Lyman, 
New Haven, Conn. 

“A State System of Plane Coordinates and Prop- 
erty Surveys—A Basic Method of Eliminating Boun- 
dary Difficulties,” Professor Philip Kissam, School of 
Engineering, Princeton University. (With lantern 
slides. ) 

Discussion from floor. 

Continuation of Discussion on Reports made at 
preceding meeting. 

Jornt MEETING PropaTE AND Trust LAw Divisions 
Veterans’ Building 
Third Session 
William F. Bruell, Redfield, South Dakota, Vice- 
Chairman of Section, presiding. 

“Drafting Wills,” Paul Vallee, Los Angeles, Cal 
ifornia. 

Comments—C. P. 
ington. 

General Discussion on Drafting Wills. 
Thursday, July 13, 2:00 P. M. 
MEETING OF SECTION OF REAI 

PROBATE AND Trust LAw 
Veterans’ Building 
Final Session 
George E. Beers, Chairman, presiding 

Reports of Division Meetings for Action: 

Real Property Law Division, Robert F. Bing 
ham, Director. 

Probate Law Division, R. G. Patton, Director. 

Trust Law Division, Gilbert T. Stephenson, 
Director. 

Statement by Chairman of Section as to any ac- 
tion desired. 

Address—“‘The Law of Irrigation; An Instance 
of American-Born Common Law,” Hon. Orie L. Phil- 
lips, Judge of the Circuit Court of Appeals for the 
Tenth Circuit. 

Report of Nominating Committee. 

Elections. 

Announcements. 

Adjournment. 


3urnett, Jr., Seattle, Wash- 


GENERAI PROPERTY, 


4:00 P. M. 
Meeting of Council as constituted for 1939-1940. 
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National Conference of Commissioners 


on Uniform State Laws—Forty- 
Ninth Annual Meeting 


St. Francis Hotel 
luly 3-8, 1939 
Monday, July 3 
The morning and also the evening will be devoted 
to meetings of Sections and Committees for the con 
sideration of their work and their reports and the fur 
ther consideration of their tentative drafts of Acts to 
be presented. It is expected that such meetings will 
be at 10:00 o'clock A. M., and 8:00 o’clock P. M., 
respectively, or as soon thereafter as possible. 
2:00 P. M. First SESSION 
| \ddress of Welcome 
I] Response 
If. Roll Call 
IV. Reading of Minutes of Last Annual Meeting 
\V. Announcement of Appointment of Nominat 
ing Committee. 
VI. Address of President, Alexander Armstrong. 
VII. Report of Treasurer, Murray M. Shoe 
maker. 
VIII. Report of Secretary, Barton H. Kuhns. 
IX. Report of Executive Committee, William A 
Schnader, Chairman. 
X. Reports of Standing Committees : 
1. Legislative, John P. Deering, Chairman 
2. Public Information, J. Purdon Wright, 
Chairman. 
3. Appointment of and Attendance by Commis 
sioners, Harrison A. Bronson, Chairman. 
4. Style, E. E. Brossard, Chairman. 
XI. Reports of General Committees : 
1. Legislative Drafting, E. E. Brossard, C hair- 
man. 
?, Uniformity of Judicial Decisions, Donald E 
Bridgman, Chairman 
3. Compacts and Agreements Between States, 
Joseph F. O'Connell, Chairman 
XII. Reports of Special Committees : 
1. On Cooperation with the Council of State 
Governments and the American Legislators 
Association, Nathan William MacChesney, 
Chairman. 
?, On Cooperation with the Interstate Commis 
sion on Crime, Robert S. Stevens, Chairman 
XIII. Reports of Sections 
1. Commercial Acts Section, Karl N. Llewel 
lyn, Chairman 
2 Property Acts Section, George G. Bogert, 
Chairman. 
3. Public Law Acts Section, John P. Deering, 
Chairman 
4. Social Welfare Acts Section, Sidney Clif- 
ford, Chatrman 
Corporation Acts Section, Lewis Benson, 
Chairman 
6. Torts and Criminal Law Acts Section, Al- 
bert J. Harno, Chairman. 
Civil Procedure Acts Section, Frank M 
Chairman 


mn 


N 


Clevenger, 

XIV. Reports of Section Committees and Special 
Committees assigned to Sections 
8:00 P. M. 

Section and Committee Meetings. 





Tuesday, July 4+ 
9:30 A. M. SECOND SESSION 
Deferred Section and Committee Reports 
Consideration of Uniform Act for Liquidation of 
Insurance Companies, E. Blythe Stason, Chairman 
Consideration of Uniform Act on Statutory En- 
actments, Terms and Clauses, Robert T. Barton, Jt 
Chairman, 
Wednesday, July 5 
9:30 A. M. TuHirp SESSION 
Report of Nominating Committee a1 
Officers. 
Consideration of Uniform Act on the Execution of 
Wills, Willard B. Luther, Chairma 
Consideration of Uniform Acknowledgment of In- 
struments Act, Mitchell Long, Chairman 
2:00 P. M. Fourru Session 
Consideration of Uniform Statute of Limitations 
\ct, Jesse E. Marshall, Chairman 
Consideration of Uniform Act Fixing Basis of 
Participation by Secured Creditors in Insolvent Estates, 
Fred T. Hanson, Chairman 


Election of 


Thursday, July 6 
9:30 A. M. FirtrH SESSION 
Consideration of Uniform Joint Tortfeasor Act, 
Albert J. Harno, Chairman. 
Consideration of Uniform Real Estate Short Form 
Mortgage Act, William L. Eagleton, Chairman 
2:00 P. M. SixtTH SESSION 
Consideration of Methods for More Speedy and 
General Passage of Uniform Acts 
8:00 P. M. SeveENTH SESSION 
Consideration of Act Concerning the Release and 
Substitution of Sureties in Fiduciary Bonds and to 
Make Uniform the Law With Reference Thereto, Clat 
ence E. Martin, Chairman. 
Friday, July 7 
9:30 A. M. EIGHTH SESSION 
Consideration of Uniform Fair Trade Practices 
Act, Wiley B. Rutledge, Chairman 
Consideration of Real Estate Mortgage Act, Wil 
liam L. Eagleton, Chairman. 
2:00 P. M. NINTH SESSION 
Consideration of Uniform State Business Codes 
Act, Frank E. Horack, Jr., Chairman 
Consideration of Uniform Death in Common Dis- 
aster Act, Harry P. Lawther, Chairman 
4:30 P. M 
Memorials. 
8:00 P. M. TENTH SESSION 
Amendments to the Negotiable Instruments Act, 
Karl N. Llewellyn, Chairman. 
Consideration of Uniform Bank Collection Act, 
Charles R. Hardin, Chairman. 
Saturday, July 8 
9:30 A. M. ELEVENTH SESSION 
Consideration of Uniform Act on Survival of 
Tort Actions and Death by Wrongful Act, William M. 
Moss, Chairman. 
Consideration of Deferred Uniform Acts 
2:00 P. M. TwetrtH SESSION 
Consideration of Deferred Uniform Acts 
Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts 
Unfinished Business. 
New Business. 
Adjournment. 
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Other Organizations 
CONFERENCE ON PERSONAL FINANCE Law 
Palace Hotel 


rteenth Annual Meeting 


} 


Edmund R Beckwith, New York City, Chairman. 
lay, July 11, 6:30 P. M. 

Subject for Discussion “Enforcement of Law 
Governing Small Loans.” 

There wv be papers on “What the Bar Can 
Contribute to Effective Results,’ “Small Loans and 
Legal Aid W ” and “Activfties of Enforcement Of- 
ficials.”’ 

INTERNATIONAL ASSOCIATION FOR THE 
PROTECTION OF INDUSTRIAL PROPERTY 
American Group) 

ruesday, July 11—12:30 P. 
Room, Wiutcomb otek 
sL LUNCHEON MEETING 

Business 

Rey I 

Fritz von Briesen on the 1944 Congress of the A. 
I. P. P. I. in the United States 


n. Thomas Ewing on Patent Law Revision. 

) Bailey Brown on the work of the Patent Section 
f the American Bar Association 
Thomas H. West on Federal Legislation. 


Edward S. Rogers on the New Trade-Mark Bill. 
Dr. Stephen P "Tastee on the Copyright Law. 
Electio1 f Officers. 


THE NATIONAL CONFERENCE OF BAR 
EXAMINERS 
July 11, 9:30 A. M. 
Vetcrans’ Building 
Address by the Chairman, A. G. C. Bierer, Jr., 
of Guthrie, Oklahoma. 
“Bar Examination Subjects and the Law School 


Curriculun Dean Paul Brosman of Tulane Univer 
sity College of Law 

“Making and Marking a Bar Examination,” Shel 
den D. Elliott of the University of Southern California 


School of Law, former Secretary of the California Com 
mittee of Bar Examiners 

“What We are Entitled to Expect of Character 
and Fitness Committees,” Robert T. McCracken, of 
Philadelphia County Board of Law Examiners, and 


President Pennsylvania Bar Association 


Report of National Committee on Character and 
Fitness Examination, Karl A. McCormick of Buffalo, 
New York 


Discussiot 
7 sday, July 13, 2:00 P. M. 

Bar Examiners Clinic under the direction of the 
Committee of Bar Examiners of the State Bar of Cali- 
fornia 


MEETINGS OF LAW SCHOOL ALUMNI AS- 
SOCIATIONS, LEGAL FRATERNITIES, 
SORORITIES AND OTHER 
ORGANIZATIONS 

The following Law School Alumni Associations. 


— 


Legal Fraternities, Sororities and other groups will 


hold breakfasts, luncheons and dinner meetings during 
the Annual Meeting of the American Bar Association 
in San Francisco. Tickets may be purchased and in 
formation secured at the General Headquarters of the 
Association. 

University of California Law School Association, 
Luncheon, Tuesday, July 11, Palace Hotel, Herbert 
FE. Hall, Chairman of Arrangements, 901 Crocker 
Building, San Francisco, California. 

Columbia University Law School Alumni, Lunch 
eon, Wednesday, July 12, Palace Hotel, Christopher 
M. Bradley, Chairman of Arrangements, Financial 
Center Building, San Francisco, California. 

Delta Theta Phi Legal Fraternity, Luncheon, 
Thursday, July 13, Palace Hotel, D. W. Falconer 
Chairman of Arrangements, Nevada Bank Building, 
San Francisco, California. 

Legal Fraternity of Gamma Eta Gamma Alumni, 
Dinner, Wednesday, July 12, 7:00 P. M., Sir Francis 
Drake ‘Hotel, John M. Hoffman, Chairman of Ar- 
rangements, 1429 Broadway, Oakland, California. 

Georgtown University Law School Alumni, Lunch- 
eon, Friday, July 14, Palace Hotel, John D. Costello, 
Chairman of Arrangements, Crocker-First Nat'l Bank 
Bldg., San Francisco, California. 

George Washington University Alumni, Lunch 
eon, Thursday, July 13, Palace Hotel, William S. Gra 
ham, Chairman of Arrangements, 57 Post Street, San 
Francisco, California, 

Harvard University Law School Alumni, Lunch 
eon, Thursday, July 13, Palace Hotel, Hon. Alden 
Ames, Chairman of Arrangements, Superior Court, 
City Hall, San Francisco, California. 

Sates College of Law Alumni, Luncheon, 
Wednesday, July 12, Clift Hotel, Arthur M. Brouillet 
Chairman of Arrangements, Humboldt Park Building, 
San Francisco, California. 

University of Illinois Law School Alumni, Lunch 
eon, Tuesday, July 11, Whitcomb Hotel, Albert J. 
Harno, Chairman of Arrangements, University of Ili 
nois Law School, Urbana, Illinois. 

Kappa Beta Pi Legal Sorority, Brunch, Tuesday, 
July 11, 11:30 A. M., Aquatic Park Casino. Lenore 
D. Underwood, in charge of arrangements, 114 San 
some Street, San Francisco, California. 

University of Maryland Law School Alumni, 
Luncheon, Wednesday, July 12, Palace Hotel, Charles 
Ruzicka, Chairman of Arrangements, First National 
Bank Building, Baltimore, Maryland. 

Northwestern University Law School Alumni, 
Luncheon, Thursday, July 13, Palace Hotel 

Phi Alpha Delta Law Fraternity, Luncheon, 
Wednesday, July 12, St. Francis Hotel, Frank M. Lud 
wick, Chairman of Arrangements, 333 Roosevelt Build 
ing, Los Angeles, California. 

Phi Delta Delta Legal Fraternity, Breakfast, 
Wednesday, July 12, Palace Hotel, Helen Louise 
Crosby, in charge of arrangements, 908 Judah Street, 
San Francisco, California. 

Stanford Law Society, Luncheon, Wednesday, 
July 12, Sir Francis Drake Hotel, Robert Littler, Chair- 
man of Arrangements, 1 Montgomery Street, San 
Francisco, California. 

The Texas Society, Luncheon, Tuesday, July 11. 
St. Francis Hotel, Harry P. Lawther, Chairman of 
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Arrangements, Tower Petroleum Building, Dallas, 
Texas. 

University of Virginia Law School Alumni, 
Luncheon, Wednesday, July 12, Palace Hotel, T. M. 
Shackleford, Jr., Chairman of Arrangements, Tampa 
Theatre Building, Tampa, Florida. 

Yale University Law School Alumni, Luncheon, 
Wednesday, July 12, Palace Hotel. 


Last Call for Special Train 
Reservations 


HE Transportation Committee advises there is 

still time to make your Special Train reservations 

if you have not already done so. However, you 
are urged to send in your requests at the earliest pos- 
sible moment. As advised in earlier issues of the 
Journat, A. B. A. Special Train booklets, explaining 
in detail the complete all-expense tour to and from the 
San Francisco Meeting, are available. These booklets 
may be had by applying to any member of the Trans- 
portation Committee, A. B. A. Headquarters, 1140 No. 
Dearborn Street, Chicago, or the Burlington Route, 
179 W. Jackson Boulevard, Chicago. 

A grand time and congenial crowd are assured. 
The Special Train, completely air-conditioned and sup- 
plemented with full length Club, Observation and in- 
viting Dining Cars, will leave Chicago, Sunday, July 
2, from the Union Depot. At several cities enroute 
other members will board the train before arrival at 
Rocky Mountain (Estes) Park. Here we break the 
train ride with a full day in the colorful Colorado 
Rockies. 

Then, Sun Valley. We will literally “take over” 
the palatial Lodge for two and one-half days. A great 
program is awaiting you. A special Sports Committee, 
already appointed, from our group, promise a series 
of contests, ranging from golf to horseshoe pitching, 
and prize awards for the winners. Hayrack parties 
can be arranged, unless you’d rather do something else, 
like ice skating. There will be a new out of door ice 
rink this year. 

Salt Lake City will be most interesting. Among 
other things we will have a special organ recital at 
the Mormon Tabernacle, but probably the unusual 
blasting at Bingham Mine will be the spectacular event 
of the day. 

Lake Tahoe offers a soft lovely beauty. If you 
like pine forests and deep cool reflecting lakes, you'll 
thoroughly enjoy Lake Tahoe. A dinner dance here 
will further contribute to your pleasure. 

We arrive in San Francisco on Sunday morning ; 
a day in advance of the Convention proper, allowing 
ample time for all to become comfortably settled before 
the opening sessions. Because of the San Francisco 
Fair or Golden Gate International Exposition, we are 
not leaving San Francisco for the return trip until 
Saturday evening, July 15, the day after the Conven- 
tion closes. 

The return trip is also replete with interesting 
things to do and see. Our first stop on the Post-Con- 


vention journey is a visit to Crater Lake. Totally dif- 
ferent from Lake Tahoe, Crater Lake, set in the cone 
of a long extinct volcano, is equally as captivating. 

The following day we motor from Tacoma, Wash- 
ington, to majestic Mount Rainier. Many of the group 
will stay overnight at the enchanting Paradise Inn to 
further enjoy the rugged snowy beauty of Mt. Rainier. 
Then, late the next afternoon they will motor to Seattle 
for dinner and dancing at the Olympic Hotel. 

Others have expressed a preference to drive to 
Seattle after luncheon at Paradise Inn the first day, 
and spend that evening in Seattle. The next day they 
will take the steamer to Victoria, B. C., and return 
while the others are at Paradise Inn. All will join 
again at Seattle, Tuesday night (July 18), and depart 
together on the Special Train. 

A great deal has been said and written about man 
made colossals, but nothing ever attempted has been 
as vast or as huge as the Grand Coulee Dam. We visit 
this dam, and as a matter of fact have luncheon in the 
large commissary hall. Three times the size of Boulder 
Dam, Grand Coulee really challenges the imagination. 

Then, Glacier National Park; “Land of the Shin- 
ing Mountains,” the Blackfeet Indians call it. Glacier 
Park has many lofty and towering peaks; hundreds of 
glistening lakes. Our motor ride over Logan Pass, 
one of America’s most spectacular highways, presents 
this fascinating ever-changing panorama as we drive to 
Many Glacier Hotel. You will like Glacier Park. Our 
second evening there will be brought to a close with a 
colorful Blackfeet Indian ceremonial. 

Once more on the Special Train enroute East. An- 
other day and evening to enjoy the congenial compan- 
ionship of new acquaintances or old friends before our 
return to Chicago. We feel you will agree that the 
trip is most attractive. We are enroute one week be- 
tween Chicago and San Francisco and one week return- 
ing from San Francisco to Chicago, and though a great 
deal is to be seen in that short period of time, it has 
been arranged so as to be comfortable and restful. 

All members of the Association, their families and 
friends are invited to join the tour and arrangements 
should be completed promptly. 

THE TRANSPORTATION COMMITTEE 


ALASKA AND HAWAII 


Arrangements have been completed with the Alaska 
Steamship Company and the Matson Navigation Company 
for members of the Association and their families to take 
greater advantage of their trip to the Pacific Coast by con- 
tinung the journey and seeing the beauties and wonders of 
the outlying possessions of the United States 

The party going to Hawaii will sail from San Fran- 
cisco on the SS MATSONTA, at 5:00 P. M., Friday, July 
14th, and those going to Alaska will sail from Seattle, 
Washington, on the SS BARANOF, at 9:00 A. M., 
Wednesday, July 19th. 

Complete information as to rates, rooms, and other 


details, will be furnished upon request addressed to 
THE TRANSPORTATION COMMITTEE, 
1140 N. Dearborn St., 
Chicago Il. 
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ARRANGEMENTS FOR ANNUAL MEETING, EXPLANATION OF TYPE OF ROOMS 
SAN FRANCISCO, CALIF., ‘ . . : 
JULY 10-14, 1939 A single room contains either a single or double 


bed to be occupied by one person. A double room con- 


Headquarters—Palace Hotel 
gee Stipe eames tains a double bed to be occupied by two persons. 


Hotel accommodations, all with bath, are available as fol- 





lows: A twin-bed room contains two beds to be occupied 
Double Twin Beds by two persons. A twin-bed room will not be assigned 

Single for (dbl. bed) for Parlor for pated nev by os gn 
lperson 2persons 2persons Suites pane) y one poreen. 

Palace ........ (All space exhausted) A parlor suite consists of parlor and communicat- 

Alex. Hamilton 3.50 6.00 7.00 ing bedroom containing double or twin beds. Addi- 

Bellevue ... 5.00 6.00 8- 10 . : , , 

Culiteceion 3.50 5.00 6.00 tional bedrooms may be had in connection with the 

Canterbury 3.50- 4.00 5.00- 6.00 7.00 10 ~parior. 

S 7a : 8.00—- 9.00 20 - a — ; _ , 

ake Wie gue en To avoid unnecessary correspondence, members 

E1Cortez 50- 4.50 4.50- 5.50 6.00—- 7.00 10— 15 are requested to be specific in making requests tor res- 

Empire 5.00 8.00 15  ervations, stating hotel desired, number of rooms re- 

tei - 4.00- ayn ae 1.00- — 20 quired and rate therefor, names of persons who will 

y ee ° . c. r a ee a 7 ~ ~ 

tree «la 250-350 4,00- 5.00 6.00 occupy the same, ARRIVAL DATE AND DATE OF 

Gaylord .... 3.50 5.00 6.00 8& 9 DEPARTURE, INCLUDING DEFINITE INFOR- 

Mark Hopkins 6.00- 7.00 8.00-12.00 8.00- 12.00 20-25 MATION AS TO WHETHER SUCH ARRIVAL 

N Twai 2.50- 4.00 4.00- 5.00 4.00 » one » - 2 ace 

— 3.00- 4.00 5.50- 6.00 700 12 WILL BE IN THE MORNING OR EVENING. 

New Olympic 3.50- 4.00 5.00 6.00 10 Requests for reservations should be addressed to 

qq SEE os — 200 Bs 16-39 «the ~=Reservation Department, 1140 N. Dearborn 

Sir Francis Drake 8.00- 9.00 25- 30 Street, Chicago, Illinois. 

Somerton ... ; 2.50 3.00- 3.50 3.50—- 4.00 

Stewart .. 3.00- 4.00 4.50- 6.00 4.50- 6.00 7 

Washington oe 3.50 5.00 6.00 

W — Wome “ Club — ~~ MAP SHOWS LOCATION OF PRINCIPAL 

or women on y) Pe wv. 
Whitcomb . .... 4.50 6.00- 8.00 7.00- 9.00 10-12 HOTELS 
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HOTELS APARTMENTS 
Alexander Hamilton 27 Colonial 74 Glen Reyal 66 Maryland 80 Senate 7 Whitcomb 2 Pearsonia Apts. ui) 
Ambassador 16 Commodore 58 Golden State 33 Maurice 46 Senator 20 Worth “a Louard Apartments 80 
Angelus 31 Court 70 Gotham 6 Mayflower $4 Shaw 3 Yuba 1 Plaza Apartments 61 
Arlington 29 Crane 43 Granada 65 New Olympic 23 Sir Francis Congress Apartments 82 
Baldwin 74 Davenport $2 Harvard 19 Ormond 21 ‘Drake 61 MEETING PLACES 316 Fulton Street 63 

Drake-Wiltshire 63 Herald 22 Oxford 17 Somerton 5 Steinhart Apartments 64 
Bellevue 37 Ei Cortez 49 Herbert's 32 Padre 12 Stewart 42 War Memoriali—Veterans Georgian Court Apts. 88 
Brayton 15 Embassy & Keystone 26 Paisley 95 Stratford 45 Building A St. Francis Apartments 66 
Broadmoor 81 Empire 5 King George 40 56 Sutter 64 War Memorial—Opera House B 805 Bush Street 7 
Californian 38 Fairmont Tl Lafayette 10 $6 Terminal 78 High School of Commerce C Kenilworth Apartments 88 
Canterbury 67 Federal 4 Lankershim 18 62 Vanderbilt 30 City Hall D 540 Stockton ee 
Cariton 57 Fielding S83 La Salle  ] 25 Victoria 75 Health Center Building E Court Apartments #0 
Cartwright 68 Franciscan 54 Leland 73 $7 Virginia 41 State Building F 
Cecil 51 Gartland 35 Lombard 4 24 Von Dorn 11 Exposition Auditorium 6 
Chancellor 60 Gaylord 47 Manx “a 13 Washington 72 Fox Theatre H 
Clark 14 Geary 83 Mark Hopkins 76 55 West'n Women's Library ' 
Clift ce ] Mart Twain r. Bly Club od 














REVIEW OF RECENT SUPREME COURT DECISIONS 





Joint Resolution of June 5, 1933, Held to Cover Obligations Made Payable either in Gold 
Coin or in Foreign Money at Specified Rates of Exchange—Disposition of Fund Collected 
and Impounded Pending Determination of Validity of Rate Order of Secretary of Agriculture 


—Section 22 of Revenue Act of 1932, Including Compensation of Judges of United States 


Courts Taking Office after June 6, 1932, in “Gross Income’’ for Taxation, Held Constitu 


tional—Amendment Postponing Date of Expiration of Temporary Act and Continuing It in 
Effect Is Equivalent to Expression of Intent of Congress That Act Continue in Full Force— 


and Prosecutions under Extended Act Do not Offend Prohibition against Ex Post Facto Laws 


—Priority of Debts Due United States—Appeals from Judgments of Three-Judge District 


Courts—National Firearms Act etc. 





By EpcAr Bronson TOLMAN* 


Joint Resolution of June 5, 1933—Impairment of 
the Obligation of Contracts 


Obligations made payable at the election of the holder 
either “in gold coin of the United States of or equal to the 
present weight and fineness” or in foreign money at speci- 
fied rates of exchange, are within the provisions of the Joint 
Resolution of June 5, 1933, declaring that class of obliga- 
tions to be against public policy and to be discharged by 
payment dollar for dollar in any money made legal tender 
for the payment of public or private debts. 


Guaranty Trust Company v. Henwood, Trustee; 
Chemical Bank & Trust Company, Trustee, v. Hen- 
wood, Trustee, 83 Adv. Op. 815; 59 Sup. Ct. Rep. —. 

Petitioners in the bankruptcy reorganization of the 
St. Louis Southwestern Railway Company owning or 
representing bonds of the face value of $21,638,000.00, 
asserted a right to be paid in the equivalent of Dutch 
guilders and asked that their claim based on the ex- 
change value of guilders be allowed at $37,335,525.12. 

The Court held that the Joint Resolution of June 5, 
1933, made the bonds dischargeable by payment of 
the specified dollar value, in current legal tender 
United States money. 

The mortgage securing the bonds provided that 
they should be paid in gold coin of the United States 
of the then standard weight and fineness or in English, 
Dutch, German or French money at specified rates of 
exchange. The bonds contained a substantially simi- 
lar provision. Purchasers paid and the railroad com- 
pany received in 1912 United States dollars and until 
1936 interest was regularly paid in dollars. It was 
agreed in the briefs and on the argument that the terms 
of the bonds granted holders an option to elect pay- 
ment in guilders and the question to be determined was 
stated to be as follows: “whether despite this option, 
the Joint Resolution operated to make the bond dis- 
chargeable in current United States legal tender, a 
dollar of legal tender to be repaid for every dollar 
borrowed.” Mr. Justice Brack delivered the opin- 
ion of the court. He said: 

“Analysis of the terms of the Resolution discloses, first, 
that Congress declared certain types of contractual provi- 





*Assisted by JAMES L. Homire and Leranp L. ToLtMANn 


sions against public policy in terms so broad as to include 
then existing contracts, as well as those thereatter to be 
made. In addition, future use of such proscribed provi- 


sions was expressly prohibited, whether actually contained 
in an obligation payable in money of the United States 
or separately ‘made with respect thereto.’ This proscrip- 
tion embraced ‘every provision’ purporting to give an 
obligee a right to require payment in (1) gold; (2) a 
particular kind of coin or currency of the United States; 
or (3) in an amount of United States money measured 
by gold or a particular kind of United States coin or 
currency. 

“Having thus unmistakably stamped illegality upon 
both outstanding and future contractual provisions designed 
to require payment by debtors in a frozen money value 
rather than in a dollar of legal tender current at date of 
payment, Congress—apparently to obviate any possible 
misunderstanding as to the breadth of its objective—added, 
with studied precision, a catchall second sentence sweep- 
ing in ‘every obligation,’ existing or future, ‘payable in 
money of the United States,’ irrespective of ‘whether or 
not any such provision is contained therein or made with 
respect thereto.’ The obligations hit at by Congress were 
those ‘payable in money of the United States.’ All such 
obligations were declared dischargeable ‘upon payment, 
dollar for dollar, in any coin or currency [of the United 
States] which at the time of payment is legal tender for 
public and private debts.’ It results that if petitioners’ 
claims rest upon ‘obligation[s | payable in money 
of the United States’, by the terms of the Resolution they 
shall be discharged upon payment of current legal tender 
dollars equal to the number of dollars promised in gold 
or a particular kind of money. Decision must there- 
fore turn upon the nature of the ‘obligation[s] .. . in- 
curred’ by the railroad in its bond contracts of 1912.” 

The history of the transaction itself is set forth 
in the opinion with sufficient detail to furnish such aid 
to construction as the light of the circumstances afford 
and in the light of these circumstances the Joint Reso- 
lution is analyzed and construed. 





“In their construction of the bonds, petitioners urge 
that each of the alternative promises to pay in a foreign 
currency is a separate and independent ‘obligation’ to 
pay. From this, they argue that the only ‘obligation’, for 
which enforcement is here sought is one ‘payable’ in guil- 
ders which must be treated as though it were an entirely 
separate and independent promise of the railroad. But 
the railroad undertook only a single obligation to repay 
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‘ 


ywed. Repayment of that money might 
one, but only one, of the five different 


This, however, did not divide the rail- 


the money it bor: 
be called for in any 
types of money 


road’s undertaki1 repay into five separate and inde- 
pendent obligations to repay the same loan. Payment 
under the contract in any one of the currencies selected 


by the bondholder would discharge the entire single obli- 
gation of the debtor. Payment in guilders, after payment 
in guilders was elected, would nonetheless discharge an 
obligation which prior to such election and payment was 
an obligation also payable in United States dollars. The 
language of the Joint Resolution was intended to refer 
to a monetary obligation in its entirety. That which the 
Joint Resolution made dischargeable was the debt—the 
monetary obligation to pay. This debtor’s obligation was 
1 monetary obligation. The foreign currencies promised 


were not bartere as commodities, but their function 
was that of money be paid in countries in which they 
were legal tender and upon them interest was to be paid. 
Interest is not paid on commodities but on monetary obli- 


gations. And these promises in alternative currencies were 
not separate and independent contracts or obligations, but 


were parts of and the same monetary obligation of 
the debtor.” 
Attention was called to the fact that when the 


went into effect no election had been made 
for the payment the bonds in any of the alternative 
currencies and tl railroad was at that time still 
under obligation to pay dollars. 

Reference is made to the report of the Senate 
Committee on the Resolution and from this a clear in- 
tent was deduced to make all coins and currencies of 
the United States legal tender for the payment of all 
‘legal loop holes” and to prevent “dis- 
lomestic economy” which would come 
of obligations in gold or foreign cur- 
rencies at 169 cents on the dollar valuation, while re- 
ceiving taxes and paying) prices on the basis of $1.00 
of that currency. The Court said: 

“Here, the admitted purpose of the multiple currency 
provision supplementing the gold clause was the same as 
that of the gold clause itself, that is, to afford creditors 


Resolution 


the 


debts, to close 
location of the 
from the payment 


§ United States debtors on domestic money obligations 
ontractual protection against possible depreciation of 
United States money. It was a plan, wholly legal when 
contrived, specifically designed to require debtors to pay 


fixed amounts in foreign currencies 
which were the exact equivalents of gold dollars in 1912. 
In purpose, pattern and, as shown here, in result, the 
multiple currency provision is identical with the practice 
Congress declared to be against public policy, and it fur- 
thers a mischief which the Resolution was enacted to 
end. . 


1912 gold dollars 


currency provision was inserted 
in order to tie this debtor to a fixed 
alue of particular money, and, relying upon this provi- 
ion, petitioners demand more dollars than promised in 
their bonds. The provision is thus clearly at cross pur- 
poses with the Resolution. By a simple mathematical cal- 
ulation translating guilder value into dollar value, peti- 
tioners will, if the Resolution is not applied to them, en- 


n petitioners’ bond 


yrce the obligations of this debtor, not dollar for dollar 
s the Resolution provides, but more than a dollar and 
i half for every dollar borrowed, and the purpose of Con- 


that remium need be paid, will be com- 
letely defeated 


In answer 


vress, no su 


the argument that if the Resolution 
be construed to forbid enforcement of the option to 
lemand payment in guilders, contractual rights would 
ve nullified in lation of Fifth Amendment the opin- 


m said: 
“.. But, as has already been pointed out, the con- 
acts on which the claims for guilders rest are domestic 


lled by and to be interpreted under the 
\nd contracts between private 


bligations, contr: 
aw of the Unite 


“tates. 





parties cannot create vested rights which serve to restrict 
and limit an exercise of a constitutional power of Con- 
gress. These bonds and their securing mortgage were 
created subject not only to the exercise by Congress of 
its constitutional power ‘to coin money, regulate the value 
thereof, and of foreign coin,’ but also to ‘the full authority 
of the Congress in relation to the currency.’ ” 

The judgments of the lower courts were therefore 
affirmed. 

Mr. Justice STone delivered a dissenting opinion 
in which the CHrer Justice, Mr. Justice Mc- 
ReEYNoLpDs and Mr. Justice Buter concurred. Put- 
ting aside the question whether or not the bondholders 
had properly exercised their options, the first point of 
dissent was in regard to the construction of the Joint 
Resolution. On this point the dissenting opinion said: 

“In each case the bonds contain alternative and mu- 
tually exclusive undertakings. The holder could if he 
wished demand payment in United States gold dollars of 
a fixed standard or their equivalent in United States cur- 
rency. The alternative promise is for payment abroad of 
specified amounts of any one of several foreign currencies, 
without reference to their gold value at the time of pay- 
ment. Its performance is as independent of gold or gold 
value as if it had called for the delivery of a specified 
amount of wheat, sugar or coffee, or the performance of 
specified services. 

“Any construction of the gold clause resolution which 
would in the circumstances of the present case preclude 
payment in foreign money would equally forbid perform- 
ance of an alternative promise calling for the delivery of 
a commodity or the rendition of services. Hence the 
decisive question is whether the resolution admits of a 
construction which would compel one whose contract stipu- 
lates for delivery at his option of a cargo of sugar to accept 
instead payment of a specified amount in legal tender dol- 
lars, merely because by the terms of his contract he might 
have demanded, though he did not, an equal number of 
gold dollars.” 

It will be observed that the prevailing opinion em- 
phasizes the fact that the obligation was for the pay- 
ment of specified sums of money while the dissenting 
opinion seems to regard the provision for payment in 
foreign money as standing in all respects as an election 
to pay by the delivery of commodities or service. In 
further support of that position the opinion says: 

“The Joint Resolution of Congress and the committee 
reports make no mention of obligations dischargeable in 
foreign currencies or by delivery of commodities or pet 
formance of services. If it was the purpose of Congress 
to control such obligations through the exercise of its 
power to regulate the value of money, that fact must be 
discoverable from the language of the resolution or from 
some underlying public policy, to which its words and the 
records of Congress give no clue. Shortly before the 
adoption of the resolution, Congress had authorized the 
President to devalue the dollar. By appropriate legisla 
tion and executive action, gold payments by the Treasury 
had been suspended, the hoarding of gold and its ex 
portation had been prohibited, and all persons had been 
required to deliver gold owned by them to the Treasury. . . 
It was obvious that these measures, aimed at the suppres 
sion of the use of gold as a standard of currency value, 
would fail of their purpose unless all payments in gold 
of the established standard or its equivalent were out- 
lawed. The reports of the Congressional committees rec- 
ommending the adoption of the resolution indicate clearly 
enough that such was its purpose. They give no hint 
that more was intended.” 

The dissenting opinion then framed its reply to 
the argument in the prevailing opinion that the obli- 
gation which the Joint Resolution defines as payable 
in money of the United States, includes the obligation 
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payable in guilders at a specified rate of exchange. On 
this point the Court said: 

“The argument is not persuasive, both because it rests 
upon a strained and unnatural construction of the reso- 
lution and upon an assumption that there was a Con- 
gressional policy to strike down provisions for the alter- 
native discharge of dollar obligations by payment in for- 
eign currency not tied to gold, which finds no support 
in the language of the Joint Resolution or its legislative 
history. It seems fair to suppose that if Congress pro 
posed to end all possibility of creating an international 
market for bonds payable in dollars or alternatively abroad 
in foreign currencies, both without gold value, it would 
have given some more explicit indication of that purpose 
than is exhibited by the Joint Resolution. Even if we 
assume that Congress would have struck down such alte 
native currency clauses had it considered the matter, we 
are not free to do what Congress might have done but 
did not, or what we may think it ought to have done to 
lessen the rigors of our own currency devaluation for 
those who had made contracts for payment abroad in for 
eign currency without gold value.” 

In Bethlehem Steel Company v. Zurich General 
Accident & Liability Insurance Company, Limited, No. 
590, and Bethlehem Steel Company v. Anglo-Continen- 
tale Treuhand, No. 591, the same claim of the right to 
demand payment at the exchange value of foreign 
money was involved. The cases differed in two re- 
spects only. In these cases bonds were sold abroad 
and the present holders are foreign companies. 

The court below held that the Resolution was not 
applicable to bonds so purchased and held, Delivering 
the opinion of the court Mr. Justice BLAcK said: 

“It is respondents’ contention that their bonds rep- 
resent a form of private international obligation, in no 
wise subject to the laws of the United States. However, 
they seek to enforce that obligation in this country and 
Congress has, as it constitutionally may, provided that 
multiple currency provisions of dollar obligations are 
against public policy here and, thus, unenforceable. 
Courts in this country, State and Federal, can no longet 
enforce the contractual provisions which respondents have 
proceeded on, irrespective of their place of making. 

“In the absence of any claim of international rights 
based upon the treaty provision of the Constitution, it is 
enough that respondents’ bonds are ‘obligations payable 
in the money of the United States,’ as we have this day 
held. 

“Under the governing principles announced in Nos. 
384 and 495, the multiple currency provisions of respond- 
ents’ bonds are within the operation of the Resolution, and 
their coupons are dischargeable dollar for dollar in cur- 
rent legal tender money of the United States.” 

The Cuter Justice and Justices McReynoxps, 
BUTLER and STONE dissented for reasons stated in the 
dissenting opinion of Mr. Justice Stone in the Hen- 
wood case, supra. 

The Guaranty Trust Co. case was argued by 
Messrs, John W. Davis and Ralph M. Carson for peti- 
tioner and by Messrs. A. A. Kiskaddon, George L. 
Buland and Carleton S. Hadley for respondents. Re- 
argued on April 26 by John W. Davis for petitioners 
and by above counsel for respondents. The Chemical 
Bank and Trust Co. case was argued, and later re- 
argued, by Alfred H. Phillips for petitioner and Carle- 
ton S. Hadley for respondents. 


Bethlehem Steel Co. v. Zurich General Accident 


Co. et al was argued, and later reargued, by Frederick 
H. Wood for petitioners and Messrs. Nathan L. Mil- 
ler and Harry Hoffman for respondents. 





Packers and Stockyards Act—Disposition of Fund 
Collected and Impounded Pending Determination 
of Validity of Rate Order 

In a suit to set aside a rate order of the Secretary of 
Agriculture, as confiscatory, the district court required the 
impounding of the amounts by which the rates previously 
in force exceeded the amounts chargeable under the chal- 
lenged order. Upon appeals, the Secretary’s order was held 
invalid because in violation of the procedural requirements 
of due process, but the Supreme Court did not pass on the 
merits of the case but directed the District Court not to 
order disposition of the impounded funds until after the 
reasonableness of the rate has been determined in accord- 
ance with the procedural requirements of due process. 

United States, el al, v. Voi jai él ul, 83 Ady. 
Op. 779; 59 Sup. Ct. Rep. 795. 

This appeal involved a question as to the disposi- 
tion to be made of a fund paid into the district court 
il a suit to set aside an order of the Secretary of Agri- 
culture reducing scheduled rates for services at the 
Kansas City stockyards. The fund is made up of the 
difference between the scheduled rates and those fixed 
by the Secretary’s order of June 14, 1933. That order 
was set aside by the Supreme Court in Morgan v. 
United States, 304 U. S. 1, because of the failure of 
the Secretary to follow the statutory procedure. But 
that court has not passed upon the merits of the case. 

In the suit to set aside the order, the district court 
entered a temporary restraining order, on condition that 
the appellees, who were attacking the order as confis 
catory, should deposit in court the difference between 
the amounts chargeable under the scheduled rates pre- 
viously in force and the amounts chargeable under the 
Secretary's order; a verified statement was also re- 
quired of the appellees showing the names and ad- 
dresses of all persons on whose behalf the amounts were 
collected. 

After the Secretary’s order had been held sub- 
ject to attack for procedural defects, he directed that 
the “Proceedings, Findings of Fact, Conclusion and 
Order” of June 14, 1933, be served as his tentative 
findings and order, with an opportunity for the appel- 
lees to file exceptions and make oral argument on the 
exceptions. The appellants then moved the district 
court to stay proceedings there and to retain the im- 
pounded funds until the Secretary should make a final 
order. The appellees made a counter-motion that the 
fund should be distributed to them. The district court 
held that the fund should be distributed to the appellees, 
both because the secretary was without authority to 
prescribe charges effective as of June 14, 1933, and be 
cause it construed its own order to require distribu- 
tion of the fund upon a determination by the Supreme 
Court that the order of June 14, 1933, was invalid. 

On appeal the decree was reversed by the Supreme 
Court in an opinion by Mr. Justice Stone. He re- 
views the provisions of the Packers and Stockyards 
Act, and summarizes the argument of the appellees. 
He notes especially their argument that the Secretary 
is without power, in a proceeding on his own motion, 
as is the case here, to make any order for the payment 
of money. The Court rejects the appellees’ position, 
however, and points out that there is no question here 
as to the Secretary’s power to make an order for the 
payment of money, that the fund is in custodia legis, 
that the court and the administrative agency must take 
coordinated action to achieve the purpose of the Act, 
and that a court of equity should mould its remedy in 
a manner appropriate to accomplish that end. 
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The relationship between the court and the ad- 
ministrative agency is thus described in the opinion: 

“There is het » question of the Secretary’s making 
an order for the payment of money. The fund having been 
taken into custody of the court, in consequence of its order 
restraining the operation of the rate schedule prescribed 
by the Secreta the questions for our decision are 
whether the district court, in the discharge of the duty 
which it has thu sumed as a court of equity, can rightly 
dispose of the fund without regard to the command of 
Section 305 if the Secretary shall determine that the rates 
exacted by aid the court, and paid into its registry, are 
excessive; and ther, in the exercise of its discretion, 
the court should tain the fund yntil such time as the 
Secretary, proceeding with due expedition, shall make his 
final determinat nd ordet 

“In answering these questions there are two cardinal 
principles whi ist guide us to our conclusion. The 
one is that in construing a statute setting up an admin- 
strative agen nd providing for judicial review of its 
action, court and agency are not to be regarded as wholly 
independent and unrelated instrumentalities of justice, each 


acting in the perf 
without regard t 


ance of its prescribed statutory duty 
appropriate function of the other in 
ndicated objects of the statute. Court 
eans adopted to attain the prescribed 


securing the ] 


ind agency 


end, and so fat their duties are defined by the words of 
the statute, th rds should be construed so as to at- 
tain that end through coordinated action. Neither body 
should repeat in t day the mistake made by the courts 
of law when « t is strugging for recognition as an 
ameliorating syste of justice; neither can rightly be re- 
garded by the ot as an alien intruder, to be tolerated 
f must be, but er to be encouraged or aided by the 
other in the att nent of the common aim. The other 
ruiding principle that in reviewing the action of the 
Secretary and larly reviewing the action of the Inter- 
state (omm1ssio1 I contormity w ith the provisions of the 
Urgent Deficienci Act, the district court sits as a court 
f equity .. nd in exerting its extraordinary powers 
to stay execut f a rate order, and in directing pay- 
ment into court uch of the rate as has been found 
administratively to be excessive, it assumes the duty of 
making disposition of the fund in conformity to equitable 
principles.” 

The opinion then discusses the effect of the provi- 
sion that the Secretary, in a proceeding on his own 
motion, may not make an order for the payment of 
money. This provision is deemed not to be controlling 
in a case where the fund is in custodia legis, where the 
court is under an equitable duty to dispose of the same 
in accordance with law and justice In exposition of 
this duty, Mr ricE STONE states: 

“Ordinaril t true, there would be no occasion for 
such an investigation if, as a result of it, the Secretary 
could make n paration order. But, as we shall pres 
ently point out hen the alleged excessive rates are in 

ustodia legis, the court has authority and is under wan equi- 
table duty to dispose of them according to law and justice. 
Thus the Secretar has the best of reasons to exercise his 
power to determine whether the rates were reasonable and 
may rightly de his determination can afford a proper 
basis for the action of the district court in making dis- 
position of the 1 

“The district court, in staying the Secretary’s order 


and at the same time arresting the excess payments to ap- 


pellees under cheduled rates, assumed the duty of 


making the proper disposition of the fund upon the termi- 
nation of the litigation. The duty was the more impera- 
tive here because the court’s injunction order not only 
deprived the publ f the benefit of the lower rates but 


obstructed any effective reparation order by the Secretary. 
Its action presupposed that the ownership of the excess 


payments was in doubt and could be finally determined 
only by an adiudication on the merits of the reasonableness 
vf the filed rate In taking the payments into custody it 
acted as a court juity, charged both with the responsi- 


bility of protecting the fund and of disposing of it ac- 
cording to law, and free in the discharge of that duty to 
use broad discretion in the exercise of its powers in such 
manner as to avoid an unjust or unlawful result. It 
entered into no contract or understanding with the liti- 
gants; it entered into no undertaking as to the manner of 
disposing of the fund; its duty with respect to it is that 
prescribed by the applicable principles of law and equity 
for the protection of the litigants and the public, whose 
interests the injunction and the final disposition of the 
fund affect. 

“It is familiar doctrine that the extent to which a 
court of equity may grant or withhold its aid, and the man- 
ner of moulding its remedies, may be affected by the public 
interest involved. . . Congress having by the Packers and 
Stockyards Act established the public policy of maintaining 
reasonable rates for stockyard services, and having pro 
hibited and declared unlawful any unjust or unreasonable 
rate, a court of equity should be astute to avoid the use 
of its process to effectuate the collection of unlawful rates, 
and equally so to direct it to the restitution of rates which 
it has taken into its own custody, once they are shown to 
have been unlawful. If such a determination had already 
been made by the Secretary in the proceeding before him, 
after full hearing, and if it were found by the district 
court to be supported by evidence, the duty of the court to 
make restitution forthwith would seem evident, notwith- 
standing the absence of any order of the Secretary direct- 
ing the payment. . . The Secretary, as we have seen, is 
authorized to make the determination. Section 305 de 
nounces unreasonable rates as unlawful. The statute, as 
declared by Section 308 (b), saves to the court authority 
to give any remedy which in the present circumstances it 
might otherwise afford.” 

The opinion concludes as follows: 

“It is a power ‘inherent in every court of justice so 
long as it retains control of the subject matter and of the 
parties, to correct that which has been wrongfully done by 
virtue of its process.’ What has been given or paid 
under the compulsion of a judgment the court will restore 
when its judgment has been set aside and justice requires 
restitution. And where by its injunction a court has 
compelled payment into its registry of amounts which may 
in pending proceedings be found not to have been due 
from those who paid them, we think justice equally re- 
quires the court to await the outcome of the proceedings 
in order that it may discharge the duty which it owes to 
the litigants and the public by avoiding unlawful disposi- 
tion of the fund in the meantime, and ultimately distribut- 
ing it to those found to be entitled to it... 

“A proceeding is now pending before the Secretary in 
which, as we have seen, he is free to determine the rea- 
sonableness of the rates. His determination, if supported 
by evidence and made in a proceeding conducted in con- 
formity with the statute and due process, will afford the 
appropriate basis for action in the district court in making 
distribution of the fund in its custody. . . Due regard for 
the discharge of the court’s own responsibility to the liti- 
gants and to the public and the appropriate exercise of its 
discretion in such manner as to effectuate the policy of 
the Act and facilitate administration of the system which 
it has set up, require retention of the fund by the district 
court until such time as the Secretary, proceeding with 
due expedition, shall have entered a final order in the pro- 
ceedings pending before him. The district court will 
thus avoid the risk of using its process as an instrument 
of injustice and, with the full record of the Secretary’s 
proceedings before it, including findings supported by evi 
dence, the court will have the appropriate basis for its 
action and will be able to make its order of distribution 
accordingly.” 

Mr. Justice BuTLER delivered a dissenting opin- 
ion in which he says: 

“In proceedings instituted on complaint of shippers 
in 1922. the Secretary, July 27, 1923, approved a 15 per 
cent reduction of market agencies’ charges. In May, 1932, 
the agencies filed tariffs, which were not challenged by 
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shippers or suspended by the Secretary, making additional 
reductions of about 10 per cent. These rates remained in 
force until November 1, 1937. Then there became effec- 
tive a new schedule established by agreement between the 
agencies and the Secretary. There being no question as 
to reasonableness of charges made since that date, the ap- 
pellees were not required to continue making deposits to 
secure their compliance with the Secretary’s order of June 
14, 1933 challenged in this suit, and so impounding ceased. 

“The money on deposit in the district court is made 
up of amounts taken from charges as low as, or lower 
than, those so put and kept in force and applied until No 
vember 1, 1937. In the proceedings pending before him, 
the Secretary may not order reparation ... and is without 
jurisdiction to do more than prescribe charges to be ap 
plied after the effective date of that order if one shall be 
made. The challenged order having been adjudged invalid 
because made in violation of the Act the appellees 
immediately became entitled to the money that, in pur- 
suance of the restraining order, was deposited in court by 
them to secure their compliance with the Secretary’s order 
if found valid. The record contains nothing to support 
the idea that the pledge was for any other purpose, or to 
justify or excuse withholding it for another use. For the 
reasons stated in its opinion, 24 F. Supp. 214, the district 
court rightly held appellees entitled to have their money 
returned to them. Its decree should be affirmed.” 

Mr. Justice McReyNo.pbs and Mr, Justice Ros- 
ERTS concurred with Mr. Justice BuTLER. 

Mr. Justice ReeEp took no part in the decision. 

The case was argued by Solicitor General Jackson 
for appellants and by Frederick H. Wood for appellees. 
Reargued by same, John B. Gage also appearing for 
appellees. 


Constitutional Law—Taxability of Compensation 
of Judges of United States Courts 

Section 22 of the Revenue Act of 1932, re-enacted by 
Section 22 (a) of the Revenue Act of 1936, which includes 
the compensation of judges of courts of the United States 
taking office after June 6, 1932 in the “gross income” on 
the basis of which taxes are to be paid by them, does not 
violate Art. III, § 1 of the Constitution prohibiting diminu- 
tion of the compensation of judges of the courts of the 
United States during their continuance in office. 

George W. O'Malley, Individually and as Collec- 
tor of Internal Revenue v. Joseph W. Woodrough and 
Ella B. Woodrough, 83 Adv. Op 59 Sup. Ct 
Rep. —. 

This case involves the constitutionality of Section 
22 of the Revenue Act of 1932, re-enacted by Section 
22 (a) of the Revenue Act of 1936, insofar as it in- 
cluded in “the gross income,” on the basis of which 
taxes were to be paid, the compensation of “judges of 
the courts of the United States, taking office after June 
6, 1932.” : 

Judge Woodrough was appointed to the United 
States circuit bench on April 12, 1933, and qualified 
on May 1, 1933. He filed a joint income tax return 
for himself and wife for the calendar year 1936, which 
disclosed his judicial salary of $12,500, but on the 
claim that it was constitutionally exempt from taxation 
he did not include it in “gross income.” Subsequently 
a deficiency of $631.60 was assessed on the basis of 
that item, which, with interest, Judge Woodrough paid 
under protest. His claim for a refund was rejected, 
suit was brought and judgment went against the Col- 
lector. The case went to the Supreme Court under 
Section 2 of the Act of August 24, 1937, as a direct 
appeal from a judgment of a district court whose “deci- 
sion was against the constitutionality of an Act of 
Congress.” 


Mr. Justice FRANKFURTER delivered the opinion 
of the Court, reversing the judgment below. He stated 
that while the assessment of the present tax was tech- 
nically under the Act of 1936, that Act merely carried 
forward provisions of the Act of 1932, for the inclusion 
of compensation of “judges of courts of the United 
States taking office after June 6, 1932,” which had been 
similarly incorporated in the Revenue Act of 1934. He 
continued : 

“Therefore, the power of Congress to include Judge 
Woodrough’s salary as a circuit judge in his ‘gross in 
come’ must be judged on the basis of the validity of Sec 
tion 22 of the Revenue Act of 1932, and not as though 
that power had been originally asserted by the Revenue 
Act of 1936. For it was the Act of June 6, 1932, that 
gave notice to all judges thereafter to be appointed, of the 
new Congressional policy to include the judicial salaries 
of such judges in the assessment of income taxes. The 
fact that Judge Woodrough before he became a circuit 
judge and prior to June 6, 1932, had been a district judge 
is wholly irrelevant to the matter in issue. The two offices 
have different statutory origins, are filled by separate nom 
inations and confirmations, and enjoy different emoluments 
A new appointee to a circuit court of appeals occupies a 
new office no less when he is taken from the district bench 
than when he is drawn from the bar.” 

Congress had sought, the opinion continues, by 
means of Section 22 of the Revenue Act of 1932, to 
avoid at least in part the consequences of Evans v. 
Gore, 253 U. S. 245. It makes this comment on that 
decision : 

“That case, decided on June 1, 1920, ruled for the 
first time that a provision requiring the compensation re 
ceived by the judges of the United States to be included 
in the ‘gross income’ from which the net income is to be 
computed, although merely part of a taxing measure of 
general, non-discriminatory application to all earners of 
incomes, is contrary to Article III, Section 1 of the Con- 
stitution which provides that the ‘Compensation’ of the 
‘Judges’ ‘shall not be diminished during their Continuance 
in Office.” See also the separate opinion of Mr. Justice 
Field in Pollock v. Farmers’ Loan & Trust Co., 157 U.S 
429, 586, 604 et seg. To be sure, in a letter to Secretary 
Chase, Chief Justice Taney expressed similar views. In 
doing so, he merely gave his extra-judicial opinion, as- 
serting at the same time that the question could not be 
adjudicated. Chief Justice Taney’s vigorous views were 
shared by Attorney General Hoar. Thereafter, both the 
Treasury Department and Congress acted upon this con- 
struction of the Constitution. However, the meaning 
which Evans v. Gore imputed to the history which explains 
Article III, Section 1 was contrary to the way in which 
it was read by other English-speaking courts. The deci- 
sion met wide and steadily growing disfavor from legal 
scholarship and professional opinion. Evans v. Gore itself 
was rejected by most of the courts before whom the mat- 
ter came after that decision.” 

Having regard to these circumstances, the ques 
tion immediately before the Court was whether Con- 
gress exceeded its constitutional power in providing 
that United States judges appointed after the Revenue 
Act of 1932 should not enjoy immunity from the in- 
cidences of taxation to which everyone else within the 
defined classes of income was subjected. The opinion 
continues : 

“Thereby, of course, Congress has committed itself 
to the position that a non-discriminatory tax laid generally 
on net income is not, when applied to the income of a 
federal judge, a diminution of his salary within the pro- 
hibition of Article ITI, Section 1 of the Constitution. To 
suggest that it makes inroads upon the independence of 
judges who took office after Congress had thus charged 
them with the common duties of citizenship, by making 
them bear their aliquot share of the cost of maintaining 
the Government, is to trivialize the great historic experi- 
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ence on which the framers based the safeguards of Arti- 
cle III, Section 1. To subject them to a general tax is 
merely to recognize that judges are also citizens, and 
that their particular function in government does not gen- 
erate an immunity from sharing with their fellow citizens 
the material burden of the government whose Constitution 
and laws they are charged with administering. 

“After this case came here, Congress, by Section 3 
of the Public Salary Tax Act of 1939, amended Section 
22 (a) so as to make it applicable to ‘judges of courts 
of the United States who took office on or before June 6, 
1932.’ That Section, however, is not now before us. But 
to the extent that what the Court now says is inconsistent 
with what was said in Miles v. Graham, 268 U. S. 501, 
the latter cannot survive.” 

Mr. Justice But_er deliveted a dissenting opin- 
ion in which he quoted Hamilton, Story and Kent on 
the reasons for the provision of Article III, Section 1, 
of the Constitution prohibiting the diminution of the 
compensation of judges of the Supreme and inferior 
courts during continuance in office, reviewed judicial 
decisions involving the clause since 1803, and con- 
cluded as follows: 

“In O’Donoghue v. United States (1933), 289 U. S. 
516, we construed the Act of June 30, 1932 reducing the 
salaries of all judges ‘except judges whose compensation 
may not, under the Constitution, be diminished during 
their continuance in office.” We there held that the su- 
preme court and court of appeals of the District of Co- 
lumbia were constitutional courts and therefore that the 
judges of those courts were excepted from the salary re- 
duction. We cited the authorities, adopted the reasoning, 
and reaffirmed the conclusions on which rest the Court’s 
judgments in Evans v. Gore and Miles v. Graham. And 
see Booth v. Umited States, 291 U. S. 339. 

“Evidently the Court intends to destroy the decision in 
Evans v. Gore. Without suggesting that there is any dis- 
tinction between that case and Miles v. Graham, it declares 
that the latter ‘cannot survive.’ But the decision of today 
fails to deal with, much less to detract from the reasoning 
of those cases. The opinion would imply that the letter of 
Chief Justice Taney to the Secretary of the Treasury, and 
the separate opinion of Mr. Justice Field in the Pollock 
case were treated as having weight as judicial decisions. 
But nowhere has that ever been suggested. However, all 
who are familiar with our judicial history know that en- 
titled to great respect are the reasoned conclusions of these 
eminent American jurists as to the true intent and meaning 
of the Constitution of the United States. And similarly 
worthy of attention are the opinions of the Attorneys Gen- 
eral and other public officials following the reasoning of 
Chief Justice Taney. 

“Now the Court cites, as if entitled to prevail against 
those well-sustained opinions and the deliberate judgments 
of this Court, opposing views—if indeed upon examination 
they reasonably may be so deemed—of English speaking 
judges in foreign countries.” . . . 

“The suggestion that, as citizens, judges are not im- 
mune from taxation begs the question here presented. The 
Constitution itself puts judges in a separate class, declaring 
that at stated times they shall receive for their services 
compensation which ‘shall not be diminished.’ And so 
their salaries are distinguished from income of others. 
The immunity extends only to compensation for their 
services. No question of comparison or reasonableness 
is involved. 

“Admittedly the Court now repudiates its earlier deci- 
sions upon the point here in issue. The provision defining 
tenure and providing for undiminishable compensation was 
adopted with unusual accord. There has been unanimity 
of opinion that, because in comparison with the legislative 
and executive the judicial department is weak, its inde- 
pendence is essential to our system of government. These 
safeguards go far to insure that independence. And, from 
the beginning, statesmen and jurists have agreed that the 
clause forbids diminution of judges’ compensation by any 
form of legislation. The clause in question is plain: no 


exception is expressed, none may be implied. Its unquali- 
fied command should be given effect.” 

Mr. Justice McReyNovps did not hear the argu- 
ment and took no part in the decision. 

The case was argued by Solicitor General Jackson 
for appellant and by Messrs. J. A. C. Kennedy and 
George L. DeLacy for appellees. 


Criminal Law—Prosecution After Termination of 
a Temporary Act—Saving Clause and 
Equivalents Thereof 

Congress alone may declare whether those who violate 
an Act may be prosecuted after its expiration. An amend- 
ment to such an act which merely postpones the date of its 
expiring and continues it in effect with all its substantive 
provisions unchanged is tantamount to an expression of the 
intent of Congress that the Act continues in full force and 
is the equivalent of a formal saving clause. 

United States of America vs. Powers and Allred, 
83 Adv. Op. 792; 59 Sup. Ct. Rep. 805. 

Defendants were indicted for violation of the Con- 
nally (Hot Oil) Act of February 22, 1935, and for 
conspiracy to violate that act. The act contained a 
provision that it should “cease to be in effect on June 
16, 1937.” Before that date it was amended by striking 
out “June 16, 1937” and inserting in lieu thereof “June 
30, 1939.” The violations charged in the indictment 
filed September 17, 1938, were alleged to have been 
committed before June 16, 1937. 

The district court sustained a demurrer and 
granted a motion to quash the indictment, holding that 
an indictment could not be returned after the date 
originally fixed for the termination of the temporary 
act. The Supreme Court, speaking by Mr. Justice 
DouG tas, held that the district court erred in so hold- 
ing. The opinion declared: 

“The Congress alone may declare whether those who, 
before June 16, 1937, violated the Act may be prosecuted 
thereafter. The question is one of the purpose of Con 
gress. Explicit provisions in the amendment preserving 
the right of prosecution after the date originally set for 
expiry of the Act would have made that purpose clear be- 
yond question. But the surrounding circumstances here 
make this purpose as clear and as unequivocal as an ex- 
plicit provision.” 

“The Act is thus a self-sustained and organic whole, 
equipped to effectuate a declared policy of the Congress. 
By its original terms it would have expired June 16, 1937. 
But it never expired, for on June 14, 1937, the whole Act 
was continued in effect until June 30, 1939. Its substan- 
tive phases were not altered one whit or tittle; its sanctions 
were neither reduced nor increased. Precisely the same 
acts continue to be prohibited after the amendment as be- 
fore. The amendment merely perpetuated the entire Act 
for another term.” 

From these circumstances it was concluded that 
because of the amendment the Act never ceased to be 
in effect; that there was but one act; that there was 
no evidence that Congress proposed to waive or pardon 
violations which occurred prior to June 16, 1937, but 
prosecuted after that date. It was further said: 

“There is a secondary consideration which points to 
the same conclusion. If the appellees are right in their 
contention, a temporary act such as this one would lose, 
as a practical matter, some of its sanctions. Violations 
could occur with impunity months before its expiry, for in 
practice there frequently is an unavoidably substantial lag 
between violation and prosecution. The statute should not 
be so construed if another interpretation will make it 
effective.” 

The defendants had relied upon a statement by 
Chief Justice Marshall “that an offense against a tem- 
porary act cannot be punished after the expiration of 
the act, unless a particular provision be made by law 
for the purpose.” 
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The conclusive answer to that point was that the by Mr. Justice ReEp, answers the question in the 
Act of February 22, 1935, did not expire on June 16, negative. 


1937. In further refutation of that point, it was said: Section 64(b) (7) confers priorit ipon “debts 

“But even if we assume the validity of that statement, owing to any person who by the laws of . the United 

it seems to us clear that though the Act be treated as hav States is entitled to priority : Provided. that the term 

ing expired or terminated on June 16, 1957, the result is ‘person’... shall include .. . the United States ” 
>» same ‘or his case ‘particular sion’ has bee RAL. : 

the same. For in this case ‘particular provision’ has been Section 3466 of the Revised Statutes provides that 


made ‘by law for the purpose’ of extending the enforcement 
machinery with reference to prior criminal violations. The 

‘ . 4 ’ 1 ‘ - — S tT ¢ 
particular provision’ was the amendment of June 14, 1937, #5 !solvent . . 


extending the effective period of A ct.’ be first satishec ! 
* * shall extend ... to cases in which an act of bankruptcy 


“whenever any person indebted to the United States 
he debts due to the United States shall 
; and the priority hereby established 


is committed.” 


“If the amendment of June 14, 1937, had merely ‘ex : 
In dealing with the certificate, the Court first ex- 


tended’ the duration, or postponed the expiration, of section 
10 of the Act dealing with criminal penalties, ‘particular amines the question whether the governme 


nt 


| ad a 


provision’ for subsequent prosecutions would have been in provable claim at the time of the filing of the bank 
dubitably clear. The fact that all sections, including sec ruptey petition, by reason of any agreement by the 
tion 10, were extended makes it nonetheless plain. The obligors to indemnify the Government for any loss it 
whole, though larger than any of its parts, does not neces might sustain by reason of its insurance to the bank 
sarily obscure their separate identities The conclusion is reached that there was no privity 


“In view of these various considerations, we hold that , , 
cae shown to exist between the maker of the note and the 


this prosecution does not offend the prohibition in Article : ’ 
Government, and that the Government's claim rests on 


I, §9, cl. 3 of the Constitution against ex post facto laws.” , 
TI 7 3 H k M the note itself as assigned. 
1c Case Wa os . harles A. Horsky for [The Court, on the principal question, concludes 
. al]. ‘ , oh ) ( oter for ;: > 2eE6 > . a1 
appellant and by John | er for appellees. that Section 3466 does not apply to a general claim 


assigned to the United States after the filing of the 
bankruptcy petition. Discussing the basis for this con 
clusion, Mr. Justice REED says: 


Bankruptcy—Priority of Debts Due the United 
States—Debt Assigned to United States After 


one eas ‘The claim on the note, assigned to the United States 
Filing of Bankruptcy Petition The cla “hy - 
p B ’ iad f subsequently to the maker’s bankruptcy priority, 11 at 
The United States is not entitled to priority of its claim jj. by virtue of the general provisions of Section 3466, as 
as a creditor of the estate of a bankrupt by virtue of Sec- recognized by Section 64(b) (7) of the Bankruptcy Act 


tion 3466 of the Revised Statutes and Section 64 (b) (7) That subdivision granted priority ahead rf idends to 


. : ¢ umteaw + | 
of the Bankruptcy Act, on a claim assigned to it by the Fed- ag é < —. beg tee 7 err v4 Te tee 
eral Housing Administration where the assignment took ate : ne set rly fig diene A ~ tee hi rome The 
place after the filing of the petition in bankruptcy. The tendency has be Ps interpret these provisions liberally t 
rights of creditors are fixed as of the filing of the petition secure the advantage sought by the Congress. ‘As thi 
in bankruptcy, both as against the bankrupt and among the statute has reference to the public good it ought to I 
creditors themselves. liberally construed.’ It has been said that ‘nothing else 

ys _ 00 . appearing’ even claims under the railroad Fede il Cont: 

. ( nited States vs Marxen, 83 \dv. Up. 788; 9) we would be entitled to priority But this pring iple ot 
Sup. Ct. Rep. 81] construction is subject to the limitation that the generality 
This case came before the Court on a certification of the language of the section is restricted by the purpose 
from the Circuit Court of Appeals (Ninth Circuit) to grant priority to the United States, only, and by legisla 
for instructions in a pending cause, tive intention, as shown by other statute ' msequently 
It appeared that the Federal Housing Administra priority was refused to corporations wl ly owned vy the 

: NT United States and to the Director General of Railroads 

tor issued insurance, under the National Housing Act, ; 1 ie as Dial ete Eien 
406 . ‘ . pi because Section 10 of the Federal Con Act manitested 

to the California Bank, August 10, 1934. That Bank, an intention that the carriers under tederal control should 
on January 2, 1936, under the protection of the insu! be treated as before their transfer to federal operation 
ance, made a loan to the Monterey Brewing Company, The United States itself when it sought priority for its 


which paid the indebtedness in part, but defaulted as loans under the Transportation Act was denied the benefit 


, née ‘ : ? am . . nt Saoskt ae 17. 
to part on February 2, 1937. It filed a petition in bank- f Section 5466 because the intention to build up the credi 
: 2 - standing of the railroads was inconsistent with the claimed 
ruptcy and was adjudicated bankrupt on April 5, 1937, — ' een —, 
y ri % - e ie d priority. 
Under the insurance contract the bank had to wait 60 “We are of the view that Section 3466 is inapplicabl 
days after default before making claim on the Ad to general claims in bankruptcy transferred to the United 


ministrator. The bank did not present its claim until States, or to which it has become subrogated on payment 


July 3, 1937, and the Administrator paid the claim after the filing ot the petition for the reason that the rights 


_ , , , , ( ‘reditors are fixe » Bankruptcy Act as of the 
August 4, 1937, by draft on the Treasury of the United ° creditors are fixed by the Bankry whee 
St ; ed tl i EE 1s . filing of the petition in bankruptcy s true both a 
} - < < Vy - ; ) Oo - - c ; ) } 
tate Sy ang assignees the note t tne nited States ol to the bankrupt and among themsel ve lhe assets at that 
America. The Administrator filed a claim on the note time are segregated for the benefit of credit The 
in the name of the United States of America. transfer of the assets to some one for application to ‘the 
The referee allowed it as a general claim only,  ‘ebts of + insolv nt, as the rights and priorities of cred 
and the District Court approved this, The Circuit ‘TS M&Y %€ Made to appear, takes ee fe ae 
The question certifed should therefore be answered 


‘ 7 “eT ifi “ < °S U \) l S “Ee - , q ) . > 99 
Court certified a question to the Supreme Court t in the negative. 


determine whether the United States, on the facts The Cuier Justice and Mr. Justice Dovucias 
stated, was entitled to priority on the claim over other took no part in the case. 
claims under section 3466 of the Revised Statutes, by The case was argued by Assistant Attorney Gen 
reason of the provision of Section 64(b) (7) of the eral Whitaker for the Government, and by Mr. Clarence 
Jankruptevy Act. The Supreme Court, in an opinion Hansen for the appellee. 
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Federal Procedure—Appeals from Judgments of 
District Courts of Three Judges—Federal Statutes 
Section 238 Judicial Code authorizes appeals only in 
those cases which require the convening of a district court 
of three judges under Section 266 Judicial Code. Section 
266 is confined to suits involving a statute of general appli- 
cation and does not embrace those affecting a particular 
municipality or district, The Florida Statutes here involved 
purported to regulate the financial affairs of the Everglades 
District and were not statutes of general application. 


mt Joseph R. Grundy and J. R. Easton 


vs. Board of Commissioners of Everglades Drainage 
District, et al., 83 Adv. Op. 800; 59 Sup. Ct. Rep. 808. 

Mr. Just FRANKFURTER delivered the opinion 
of the Court a1 is to the facts said: 

“The record is singularly obscure.” 

The jurisdictional problem only was dealt with 
and this review will be confined to that question. 

In 1850 Congress granted to Florida lands known 


as the Everglades and Florida undertook to apply the 
lands and the proceeds derived from them to drainage 
and reclamation purposes. In fulfillment of that obhi- 
gation, Florida passed, in 1855, an Act vesting the lands 
in trustees consisting of designated state officials and 
prescribing how its financial affairs should be adminis- 
tered Several times thereafter, the State, by legisla- 
tion, altered the financial relations between the District 
and the Trustees, and in 1929, 1931 and 1937 made 


changes which aftected the rates of taxes, the disposi- 


tion of their proceeds, the procedure in cases of tax 
delinquency, and the authorization of bond issues. 
\ppellas ts were holders of bonds issued before 
these letter statutes and claim that the statutes impaired 
the obligation . f the contracts be ween bondholders and 
the State by reducing the income of the District and 
diminishing payments for interest and on account of 


principal Che jurisdictional question was whether the 
statutes to enjoin the enforcement of acts which af- 
fected the Everglades were state statutes of general 


application 


Section 266 of the Judicial Code restricts the class 
of cases to be heard by a three judge court to those 
which involve statutes of general application, The court 
held that because of the nature of the case it was not 
one which required the convening of a court of three 
judges and that. therefore, it was not appealable under 
Section 238. Although the time for appeal to the Cir- 


cuit Court of \ppe als had expired, the Court did not 
terminate the litigation by an order of dismissal but 


ordered the decree vacated and the case remanded to 
the district court for further proceedings to be taken 
independently of Section 266 

The case is argued by William Roberts for ap- 
pellants and Clarence G Ashby for the Board of 
Commissionet ind by Tyrus A. Norwood and Mar- 
vin C, MclInt for trustees of Internal Improvement 


Fund, appelle 


Summaries 


National Firearms Act—Constitutional Validitv 
United States vs. Miller et al., 83 Adv. Op. 795; 

59 Sup. Ct. Rep. 816. ( No. 696, decided May 15, 1939). 
Appeal from the United States District Court, 
Western District of Arkansas, to determine the con- 
stitutional validity of the National Firearms Act. That 
Act imposes a transfer tax of $200 for each firearm, 
character described in the Act, to be paid by 

ind to be represented by appropriate 


of the 
the transferor 


stamps to be provided by the Commissioner. It also 
makes it unlawful to transport firearms of the kind 
described, except in pursuance of a written order issued 
by the Commissioner, and requires the registration of 
firearms by the persons in possession thereof. Trans 
portation of firearms in interstate commerce is likewise 
made unlawful, unless the requirements of the Act are 
complied with. 

Appellees were charged with felonious trans 
portation of a firearm, in interstate commerce, in vio 
lation of the Act. They demurred to the indictment 
as unconstitutional, because not a revenue measure 
but an attempt to usurp the police power reserved to 
the States. They also asserted that the Act offends the 
inhibition of the Second Amendment to the Constitu 
tion, that “A well regulated Militia, being necessary to 
the security of a free State, the right of people to keep 
and bear arms, shall not be infringed.” 

The district court sustained the demurrer holding 
that Section 11 of the Act violates the Second Amend 
ment. But on appeal its judgment was reversed by the 
Supreme Court in an opinion by Mr. Justice Me 
REYNOLDs. 

He points out that the contention based upon the 
asserted usurpation of police power is plainly untenable 
under the decisions dealing with the Harrison Narcotic 
Act. 

The opinion also rejects the contention based on 
the Second Amendment, for the reason that, in the ab 
sence of a showing that possession or use of a firearm 
covered by the indictment (a shotgun having a barrel 
of less than 18 inches in length) has some reasonable 
relationship to the preservation of a well regulated mi 
litia, it cannot be said that the Second Amendment 
guarantees the right to keep such a weapon. 

Various acts of the States dealing with the raising 
and equipping of a militia are cited, but are found to 
afford no support for the appellees’ contention. 

The case was argued by Mr. Gordon Dean for the 
Government. 


Federal Alcohol Control Act—Constitutionality— 
Appeal to Challenge Validity of Administrative 
Regulations 

William Jameson & Co. v. Morgenthau, Jr., et al., 
83 Adv. Op. 803; 59 Sup. Ct. Rep. 804, No. 717, (de 
cided May 15, 1939). 

Appeal from the District Court for the District 
of Columbia, challenging the constitutionality of the 
Federal Alcohol Administration Act, and contending 
that certain regulations promulgated thereunder are 
void as against the appellant and are without warrant 
of statutory authority. 

The Court, in a per curiam opinion, dismissed the 
appeal on the ground that there was no substantial 
question presented as to the validity of the Act itself, 
and that as to the questions raised regarding the ad 
ministrative regulations the federal statutes do not au 
thorize a direct appeal to the Supreme Court from a 
federal district court. In this connection a difference 
in the text of the Act of August 24, 1937. is noted, in 
contrast with the language of Section 266 of the Ju 
dicial Code, which permits a direct appeal from a dis 
trict court of three judges where an injunction is sought 
to restrain enforcement “of any statute of a state,”’ or 
“of an order made by an administrative board or com 
mission acting under and pursuant to the statutes of 
such states,” upon the ground of unconstitutionality 
The Act of August 24, 1937, governing an appeal such 
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as that involved here, confines direct appeals to cases 
of attack upon an “Act of Congress,” upon the ground 
that “such Act or any part thereof is repugnant to the 
Constitution. . . .” 

The cause was remanded to the district court for 
further proceedings. 

The case was argued by Mr. William D. Mitchell 
for the appellant, and by Solicitor General Jackson and 
Philip E. Buck for the Government. 


District Courts — Provisional Remedies — Attach- 
ment and Garnishment—Jurisdiction in Rem 

Rorick v. Devon Syndicate, Ltd., 83 Adv. Op. —; 
59 Sup. Ct. Rep. —. (No. 676, Decided May 22, 1939). 

Certiorari to determine whether a Federal District 
Court in Ohio, in the absence of jurisdiction in per- 
sonam and after removal of the action from the Ohio 
State Court where jurisdiction im rem over certain 
property of the defendant has already been acquired, 
can issue an order of attachment or garnishment against 
other property of the same defendant. 

The Court’s opinion by Mr. Justice Douctas, 
before answering this principal question, examines and 
rejects the contention that the attachment and garnish- 
ment which had been obtained in the State Court under 
State Law prior to removal were void because the affi- 
davits upon which they were obtained were taken before 
a notary public who was disqualified under the Ohio 
Practice. The opinion also discusses the preliminary 
question whether the garnishments obtained in the 
State Court were premature and void because they were 
obtained without personal service and prior to the first 
publication of notice of constructive service and con- 
cludes that, under the Ohio Statutes, personal service 
or first publication were not necessary preliminaries to 
the attachments or garnishments, and that these liens 
having been obtained in the state court prior to removal 
are, therefore, preserved intact after removal. 

The opinion then comes to the main issue in the 
case relating to the power of the District Court to issue 
an order of attachment after removal if jurisdiction in 
rem has been obtained prior thereto. It examines, criti- 
cizes and distinguishes prior Supreme Court authorities 
on this question, particularly Toland v. Sprague, 12 Pet. 
300, and Big Vein Coal Company of West Virginia v. 
Read, 229 U. S. 646, and concludes in the light of Re- 
vised Statutes §§ 646, 739 and 915 that, where juris- 
diction in rem has been obtained in the state court 
under state law, plaintiff may obtain in the Federal 
court after removal such orders of attachment or gar- 
nishment as would have been available to him in the 
state court, by extending the in rem proceedings com 
pleted prior to removal so that they will include other 
property of the same defendant, even though jurisdic- 
tion in personam has not been obtained in either court. 

The case was argued on April 24, 1939 by Mr. 
George R. Effler for the petitioner and by Mr. George 
D. Welles for the respondent. 
Statutes—Forfeitures—Liquor Law Violations— 

Finance Companies 

United States v. One 1936 Model Ford V-8 
DeLuxe Coach, and United States of America v. Au- 
tomobile Financing, Inc. 83 Adv. Op. —; 59 Sup. Ct. 
Rep. —. (Nos. 10 and 627, decided May 22, 1939). 

Certiorari involving the interpretation of Section 
204 of the Liquor Law Repeal and Enforcement Act of 
August 27, 1935, which confers upon the court which 
has decreed forfeiture of a vehicle for violation of the 
internal revenue laws relating to liquors, exclusive 
jurisdiction to remit or mitigate the forfeiture if the 


claimant shows (1) that he has an interest in the 
vehicle which he acquired in good faith, (2) that at no 
time he had any knowledge or reason to believe the 
vehicle was being or would be used to violate Federal 
or state liquor laws and (3) “if it appear that the inter- 
est asserted by the claimant arises out of or is in any 
way subject to any contract or agreement under which 
any person having a record or reputation for violating 
laws of the United States or of any State relating to 
liquor has a right with respect to such vehicle or air- 
craft, that before such claimant acquired his interest 
or such other person acquired his right under such con- 
tract or agreement, whichever occurred later, the claim- 
ant, his officer or agent, was informed in answer to his 
inquiry, at the headquarters of the sheriff, chief of police 
.... that such other person had no such record or repu- 
tation.” 

The question for decision was whether an automo- 
bile finance company claiming mitigation of forfeiture 
of an automobile seized for unlawful transportation of 
liquor upon which federal tax had not been paid, is 
entitled to the benefits of the statute in the absence of 
a showing that it had investigated to determine whether 
the purchaser was in reality only a straw purchaser for 
a bootlegger. Here the credit company had investi- 
gated the character and credit of the named purchaser, 
but had made no inquiry as to the possibility that he was 
acting as agent for another. The dealer from whom 
the car was purchased knew of the agency but did not 
inform the finance company of it. 

The Court’s opinion by Mr. Justice McReyno.ps 
holds that Congress did not intend to require that one 
dealing in good faith must, at his peril, first discover 
and then make inquiry concerning some one of whose 
existence he has no knowledge or suspicion. It reviews 
the history of the legislation in detail and points out the 
difficulties that would arise from a more strict con- 
struction of the statutory language and it concludes that 
under the circumstances the finance company had made 
sufficient inquiry to be entitled to the benefits of the 
statute. Mr. Justice Douc.as dissented in an opinion 
in which Mr. Justice FRANKFURTER and Mr. JusTIcE 
Biack joined. The dissent construes the statute to re- 
quire that a claimant must prove that he made a reason- 
able investigation to ascertain if the purchaser was a 
mere straw man acting for another, and points out that 
under the ordinary business relationship between deal 
ers and credit companies a reasonable investigation 
which would have disclosed the true situation would not 
place too heavy a burden upon the finance company. 

Mr. Justice BuTLER and Mr. Justice STONE 
did not participate. 

The first mentioned case was argued on October 
12, 1938 and May 1, 1939 by Mr. Gordon Dean for 
the petitioner and by Messrs. Eugene E. Heaton and 
Mr. Duane R. Dills for the respondent. 


Eighty-seven Years Young 

The following tribute to The Honorable William 
Renwick Riddell, Senior Puisne Justice, Court of Ap 
peals, Ontaric, Canada, was paid by an officer of the 
Court on the occasion of the Justice’s eighty-seventh 
birthday : 

“The Psalmist says three score and ten 

Is span of life for mortal men ; 

But when one reaches eighty-seven, 

He surely must be blessed by Heaven 

And when such man is keen of mind, 

A genial soul and wondrous kind 

We all with one accord do pray 

For many returns of natal day.” 
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Y action of the Board of Governors, the reports of 
Sections and Association Committees which do not 
contain recommendations requiring the action of 
the San Francisco meeting will be summarized in the 
JOURNAL, with appropriate excerpts from the reports 
where warrante The Advance Program pamphlet to 
be mailed to all members of the Association early in 
June will contain the Section and Committee reports 
nmendations to be voted on at the 


which make re 
Annual Meeting, and thus will enable Association mem- 
bers to give their attention to the matters upon which 
action will be taken in San Francisco. The informative 
reports which do not contain recommendations for ac- 
tion will be summarized in the June and July issues of 
the JouRNAL, will be printed in full in pamphlet form 
for the San Francisco meeting, and will be sent to all 
Association members in the 1939 Annual Report Vol- 
ume, which will be printed and distributed as soon as 
practicable after the adjournment of the Annual Meet- 
ing. 

The first installment of these summaries and ex- 
cerpts is given as follows: 


Committee On the Bill of Rights 
The activities of this new Committee during its first 
year are shown to have fallen under three main heads: 
“(a) Consideration of alleged violations of civil 
rights guaranteed by the Federal Constitution or State 
Constitutions. . i 
“(b) The encouragement of the formation of com- 
mittees in the field of civil rights by State Bar Associa- 
tions and State Bars and by local Bar Associations. 
“(c) Participation as amicus curiae in two litiga- 
tions involving important issues of civil liberty.” _ 
Announcement of the creation of the Committee 
“was followed by the receipt by the Committee of a 
number of written and oral complaints setting forth al- 
leged violations of rights secured by the Federal or 
State Constitutions. All these complaints were studied 
and answered. It became early apparent, however, that 
a central Committee of this character, could not deal 
adequately with the considerable number of alleged 
violations put before it. This was especially clear in 
view of the fact that the forming of a correct judgment 
concerning most of such cases would involve local in- 
vestigations of fact and law. Moreover, it was apparent 
that there are in a number of States and in many cities 
problems concerning the maintenance of civil rights 
that in their nature are more of a local than a National 
ey: e, the State and larger local Bar As- 
sociations were asked to organize similar committees. 
Up to April 26, 1939, some 48 Committees of this char- 
acter have been appointed or authorized. Of these 26 
are State Bar Association or State Bar Committees, and 
22 are Committees of large local Bar Associations. The 
nation-wide interest in the subject is reflected by the 
fact that the State Bar Association or State Bar Com- 
mittees so appointed or authorized are those of Colo- 
rado, Connecticut, District of Columbia, Illinois, In- 
diana, Iowa, Louisiana, Michigan, Minnesota, Montana, 


Nebraska, New Hampshire, New York, New Mexico, 
North Carolina, Ohio, Oregon, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, Utah, Vermont. 
Virginia, Washington and Wyoming. The local com- 
mittees so appointed or authorized are those of the 
following Associations: Allegheny County (Pitts- 
burgh) Atlanta, Baltimore City, Birmingham, Chicago. 
Cincinnati, Cleveland, Dallas, Erie County (Buffalo) 
Houston,. Indianapolis, Kansas City, Los Angeles, 
(two committees, the Bar Association and the Lawyers 
Club), New York (two committees, the Association of 
the Bar and the New York County Lawyers Associ- 
ation), New Orleans, Philadelphia, Ramsey County 
(St. Paul), San Antonio, San Francisco, and Seattle. 

The report states that in some instances, such com- 
mittees have already been active in dealing with particu- 
lar cases or situations, such as proposed regulations or 
legislation which would violate the spirit or letter of 
our constitutional guarantees. The Committee believes 
that the active development of the work of these State 
and local committees will be of benefit in safeguarding 
American civil rights.” 

After commenting upon the organization of the 
Committee’s work, the report reviews the history of its 
intervention in the “Hague case” in New Jersey, and 
concludes its discussion of it by saying: . 

“The intervention of the Committee in this case pro- 
duced considerable comment in the public press, which, 
so far as known, was unanimously favorable. In nu- 
merous editorial comments, both from newspapers usu- 
ally deemed ‘conservative’ and others usually deemed 
‘liberal’ or ‘radical’ the Association was commended for 
being willing to stand upon constitutional principles ir- 
respective of probable disagreement by most members 
of the Association with the views and policies of the 
parties whose position was upheld on the constitutional 
issue. While some difference of opinion on the part of 
members of the Association as to the advisability of par- 
ticipating in this Hague case has been shown, many 
favorable comments have been made by members from 
all parts of the country.” 

The report announces that on April 1, 1939, the 
Committee filed a “Memoradum in Support of Juris- 
diction” in the case of Johnson, et al. v. Town of Deer- 
field, et al., in the Supreme Court of the United States, 
such action being taken with the approval of the Presi- 
dent of the Association, and upon the consent of counsel 
for the parties. This case involved the validity of the 
compulsory flag salute and pledge under the laws of 
Massachusetts as applied to children who asserted a 
religious scruple against complying with the require- 
ment in accordance with the tenets of a sect to which 
they belonged. The decisions of several State Courts 
of last resort had upheld the validity of similar statutes, 
but conflicting opinions in respect of constitutionality 
had been rendered by two Federal Districts Courts. The 
Supreme Court had, in per curiam rulings, dismissed 
two previous appeals from State Courts in similar cases, 
for want of a substantial Federal question, without fur- 
ther assignment of reasons; and these dismissals had 
been given different significance in lower Courts. Be- 
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lieving that the Deerfield case (and a California case 
that was submitted simultaneously to the Suprem« 
Court) involved fundamental issues of civil rights 
which it was desirable to have clarified by the highest 
tribunal, the Committee, in its memorandum, without 
arguing the merits, set forth reasons why it was be 
lieved that the issues had not beer 
vious decisions of the Supreme Court and why, not 
withstanding the previous dismissals, it seemed desit 
able that the constitutional issues should be passed upon 
and clarified. Eleven of the Committee’s twelve mem 
bers joined in this memorandum, which made it cleat 


ro! ech sed by pt e 


that the memorandum was confined to the question of 
jurisdiction and did not represent any effort to deal 
with the merits. On April 17, 1939, the Supreme Court 
citing the previous dismissals, declined jurisdiction 

The 1939 report of the Committee on the Bill of 
Rights concludes with “general observations” whicl 
merit the consideration of every member of the Asso 
ciation: 

“In our interim report to the House of Delegates 
of January 8, 1939, we stressed the point ‘that the work 
of a committee of this character is likely even to involve 
the maintenance of constitutional rig 
popular sentiments or persons.’ The reason is well 
stated in a pamphlet of Edward Beecher on the ‘Altor 
Riots’ in 1838 as follows: ‘We are more especially 
called upon to maintain the principles of free discussion 


t 
rhts in cases of un 


im cases of unpopular sentiments of persons, as in no 
other case will any effort to maintain them be needed.’ 
Further experience confirms the correctness of this ob 
‘Tt is cleat 
in undertaking work of 


servation. As we said in our interim report: 
that the Bar must be prepared 
this nature to draw sharply the distinction between any 
question of the approval or disapproval of sentiments 
or persons and the wholly different question of vindicat 
ing the constitutional right to utter unpopular senti- 
ments and the right of unpopular persons to be safe 
guarded in their constitutional liberties.’ 

“The work of this Committee, being a new depart 
ure, has necessarily been experimental during the first 
year. Our experience has convinced us that if carefully 
and wisely conducted, the work in this field can be of 
great benefit to the general public, as well as to the 
organized Bar. In the troubled times that probably lie 
ahead, one of the most vital problems, if not the most 
vital of all, will be to meet our difficulties and emergen 
cies, whether domestic or foreign and whether in peace 
or war. without sacrificing the basic values of American 
life and the basic constitutional rights guaranteed by 
our State and Federal Constitutions. We believe that 
this can be done; but we also believe that it can only 
be accomplished by constant and devoted vigilance. In 
this task. we believe that the organized Bar can and 
will play a major part,—provided the Bar is conscious 
of its function in this respect and organizes itself to 
these ends with reasonable effectiveness.” 

The members of the 1939 Committee on the Bill 
of Rights are Grenville Clark, of New York, Chairman: 
Douglas Arant, of Alabama; Zechariah Chaffee, Jr., of 
Rhode Island: Osmer C. Fitts, of Vermont: Lloyd K. 
Garrison, of Wisconsin; George I. Haight, of Illinois: 
Monte M. Lemann, of Louisiana; Ross L. Malone, 
Jr., of New Mexico; Burton W. Musser, of Utah; John 
Francis Neylan, of California; Joseph A. Padway, of 
Wisconstn and the District of Columbia; and Charles 
P. Taft, 2nd, of Ohio. 





Report of the Standing Committee on 
Professional Ethics and Grievances 
The Committee reports the work done at the for 


ly held during this Association yeal 


The Committee has recommended the expulsion of one 


meetings alrea 


member of the Association since its last report, viz 
lohn L. Lotsch, of New York City, f soliciting and 
accepting a bribe in connection with a report as Special 
Master. 

In four other cases, private reprimands of m¢ 
bers have been recommended. 

Concerning the facts that the great volume of the 


complaints received by the Committee are not against 


members of the Association and that the reference DI 
such matters to State and local Bar Associations 
infrequently results in inaction, the report says: 


“The volume of complaints of professional mis 
conduct continues to be considerabl \ttention has 
been called in previous reports to the fact that the great 
majority of such complaints are against lawyers who 
are not members of the American Bar Associatio1 
Many lawyers and some judges would not regard a 
substantial percentage of the complaints received b 
the Committee as serious in character. They relate to 
advertising and solicitation, failure to answer inquiries 
concerning matters placed in lawyers’ hands, failure to 
push to a reasonably speedy conclusion business sent 
lawyers, and too frequently failure to remit promptly 


moneys collected for clients. Such fol up as th 
Committee is able to make on items referred to local 
Bar Associations indicates that only in th re serious 
types of professional dereliction do local Associations 


generally appear to feel that action by them is merited 
It is unfortunate that this is so, inasmuch as such an 
attitude continues to contribute an unfortunate color 
to the profession’s reputation.” 

\s to the steps which the Committee proposes to 


take at this time, by way of enforcing new Canon 43 
ind Canon 27 as revised, in relation to law lists, the 
report states, for the information of all members of 
the Bar: 

“The Committec¢ has devoted a ( nsiderabl 
amount of its time to the discussion of the various ethi 


cal problems arising in connection with law lists, most 
of which have been referred to it by the Special Com- 
mittee on Law Lists. It will be recalled that Canon 27 
was extensively 


adopted, which provided that a member may not permit 


revised, and a new Canon 43 was 


his name to appear in a law list not appr 
American Bar Association. The Special Committe 
on Law Lists has approved approximate! f tl 
upwards of 250 la vy lists that were in existence in 1937 
This Committee has decided to undertake to notify 
each member of the American Bar Association whos« 
name appears in an unapproved law list that he is vio 
lating Canon 43. It hopes that such members will 
order their names taken out of such | 

“Under the standards approved by the Association 
for the approval of law lists, it is required that notice 
must be given by a law list to the Committee on Law 
Lists whenever a listee is guilty of professional dere- 
liction. The Law List Committee appears to be deter 
mined to enforce this requirement. If aj 
lists do report cases of professional dereliction, as it is 
their duty to do, it may well be that many cases will 
come to the attention of this Committee for considera 
tion that now receive no consideration. The Law List 
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Committee has agreed to report to this Committee 
promptly any such cases, 

“Several questions have arisen as to what infor- 
mation may uded in the biographical 
matter that appears in an approved law list. It may 
be of interest to the profession that the Committee has 
held that it is improper under Canon 27 to include in 
such matter a statement that a lawyer or law firm has 


1 


operly be 11 


digested for the law list or directory the statutes or 
other law of his particular State.”’ 
Concerning Bar Association rosters, the Commit- 


tee reports its conclusions as follows: 


“Certain Bar Associations have issued rosters of 
their membership and have therein made departures 
ibership rosters by the inclusion of 
e fields of law in which particular 


from ordinar 
information 


members are expert or experienced. This departure, 
of course, ha is its objective the promotion of the 
interests of ea member, who doubtless hopes that 
the publication of such information with his name will 
result in business being forwarded to him. The volun- 
tary Bar Association publishing such a roster, in all 


probability, hopes that this phase of service will en- 


courage additiot its membership. The Law List 
Committee has decided that such rosters are not law 
lists, and this Committee has decided that, because 
they are not law lists, a lawyer may not properly permit 
publication of this information with his name, under 
Canon 27.” 

The Committee states that it “continues to receive 
inquiries as to the propriety of radio broadcasts and 
newspaper publicity sponsored by Bar Associations, 
looking to th provement of the position of the legal 
profession in public esteem, with doubtless a hope that 


immediate improvement will be evidenced by an in- 
crease in the employment of lawyers. The Commit- 
tee’s opinions 121 and 179 have set forth the limitations 
that should be observed in all such campaigns.” 


Perhaps the most controversial aspect of the cur- 
rent report of the Committee is presented by its dec- 
larations on the mooted subject of legal clinics and 
related probler Because of the keen and widespread 
interest, among embers of the profession and the 
public, in thi ively new development, we publish 
here the Con tee’s statement in full: 

“The volu of inquiry from persons who con- 
template the formation of bodies for the purpose of ob- 
taining legal si es at low rates is interesting, and 
indicates that the profession must soon face the prob- 
lem as to whether individuals may properly cooperate 
in an endeay obtain, in consideration of small 
regular payments, legal services when needed, through 
lawyers employed by the group. There has been much 
discussion in recent years of the profession’s duty to 
provide legal services for all persons at such rates as 
they are able to pay, and free of charge for those who 
are unable to pay anything. The idea of the free legal 
aid bureau has spread rapidly in recent years as the 
result of the profession’s recognition of its duty to those 
who need legal service and cannot pay therefor. The 
class of people somewhat better off financially, but 
still unable to pay the ordinary rates for legal service, 
is the class that yw under most general discussion. 
Individual lawye ire of course ethically free to render 
services to this OT ip on whatever basis may be agreed 


upon, though B \ssociations through compulsory 


minimum fee 
from departure 


lules have sought to restrain lawyers 
published schedules, except with 





the consent of and to the extent permitted by commit 
tees set up for that purpose. 

“In one or two cases Bar Associations have con- 
templated the establishment of offices to serve those 
who cannot pay the ordinary rates for legal services. 
In such cases, there can be no objection to the rendi- 
tion of services at fees fixed for them, however low. 
The only question that would arise would be as to 
whether such an office can advertise its availability. But 
the type of enterprise about which inquiry is most fre 
quently made contemplates an association of individ 
uals, not necessarily unable to pay ordinary rates, for 
the sole purpose of obtaining for themselves legal serv 
ices in return for regularly paid small membership 
fees. In general, such schemes contemplate advertising 
for, or solicitation of, prospective members of the so 
ciety. Up to this time, the view has been held that a 
lawyer engaged by such a society, group or other or- 
ganization, may not properly render services to its 
members concerning their individual affairs, but is lim 
ited to serving the organization itself in respect to its 
group or corporate affairs. Whether this view will be 
able to maintain itself in the face of a demand by people 
who desire to effect a cooperative arrangement for legal 
services when needed, without any thought of other 
profit, by making small regular payments, remains to 
be seen, 

“In several cases, individuals have proposed to 
operate so-called legal aid clinics for the benefit of those 
who are unable to pay, reserving the right to charge 
such as are discovered by them to be able to pay. Such 
proposals, of course, have been uniformly condemned. 
It is generally conceded that such schemes cannot suc- 
ceed unless they are advertised widely, so as to make 
their availability known to the class of persons they 
purport to serve.” 

The report chronicles the fact that “The Commit- 
tee has promulgated formal Opinions 184 to 194 since 
its last report, and announces that a pamphlet is now 
in press, in which will appear the Committee's latest 
formal Opinions. Numbers 175 to 194, together with 
an index and annotations to the Canons of all Opin 
ions published since the bound volume, appeared in 
1936. The book of Opinions, together with pamphlets 
containing subsequent Opinions and the revised Canons 
of Professional and Judicial Ethics, may be obtained 
from the Headquarters Office in Chicago, for $1.00. 

During the present Association year, the members 
of the Committee have been Herschel W. Arant, of Co 
lumbus, Ohio, lately appointed a Judge of the United 
States Circuit Court of Appeals for the Sixth Circuit, 
Chairman; Walter L. Brown, of West Virginia; Earle 
W. Evans, of Kansas; Albert B. Houghton, of Wiscon- 
sin; L. Barrett Jones, of Mississippi; Judge Frederic 
M. Miller, of the Supreme Court of Iowa; and Judge 
Orie L, Phillips, of Denver, Colorado, Judge of the 
United States Cireuit Court of Appeals for the Tenth 
Circuit. 


Report of the Standing Committee on 
American Citizenship 


This Committee reports an active continuance of 
its “Nation-wide speaking campaign designed toward 
acquainting our people more intimately with the form 
of government under which they live and seeking to 
arouse more widespread interest concerning the privi 
leges and obligations incident to American citizenship.” 
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Through the cooperation and facilities of the Junior 
Bar Conference, more than 800 speakers are function- 
ing, under the supervision of the Committee and the 
Conference. 

Many radio programs, on Nation-wide networks 
and local stations throughout the country have been 
arranged by the Committee. Among the notable of 
many worthy features were “A More Perfect Union,” 
broadcast from New Hampshire on the 150th anni- 
versary of that State’s ratification of the Constitution, 
and the broadcast from Hollywood, with the notable 
cooperation of many of the outstanding favorites of the 
screen and radio as well as the hearty aid of the Na- 
tional Broadcasting Company. The latter broadcast 
gave dramatic and vivid representations of the price- 
less privileges conferred by the courageous enforce- 
ment of the Bill of Rights. The talent and time given 
by radio and screen artists, and the time given by 
radio stations, could not have been purchased by the 
Association with its total resources. 

In concluding its report, the Committee on Citizen 
ship says: 

“With growing unrest stirring the people of other 
lands, with rapidly changing philosophies of govern- 
ment supplanting the time honored theory of freedom 
of individual expression and activity enjoyed by those 
people through the years, with the spectacle of relent- 
less persecution of one race of people by another, the 
self-governing citizens of the United States continue 
to enjoy the priceless heritage of democratic govern- 
ment under a Constitution safeguarding their lives, lib- 
erty and property. In view of these conditions, our 
citizens are becoming aroused from the apathy which 
has characterized their previous attitude toward gov- 
ernment. The opportunities for the rendition of pub- 
lic service by the legal profession in the manner under- 
taken through the program of this Committee are 
greater than ever before. The Committee therefore 
recommends a continuation and expansion of its pres- 
ent program, and earnestly urges the cooperation of all 
members of the Association in its efforts to inspire in 
the people of the United States a proper appreciation 
of the privileges as well as the duties of American citi- 
zens.” 

The members of the Committee are RALpu R. 
QUILLIAN, of Atlanta, Georgia, Chairman; Ricuarp H. 
FIELD, RoBerRT GRANVILLE Burke, Guy Toster, 
AMBLER H. Moss, Eart F. Morris, Donatp B. Hart- 
MAKER, FRANK Brockus, JAMES C. INGEBRETSEN, and 
Puitip H. Lewis. 


Report of the Section of Real Property, 
Probate and Trust Law 


This Section reports an active year in several fields 
of work, and intensive preparations for its San Fran- 
cisco sessions, with a diligent effort “to prevent the 
reading of long reports and to substitute instead brief 
informal statements by the several chairmen.” The 
membership has held up satisfactorily, despite the es- 
tablishment of Section dues this year to finance its pub- 
lications ; and “the casualties [have been] far less than 
we expected.” 

The various reports by Section Committees are 
attractively and concisely summarized in the Section 
report. These Section Committee reports are sent to 
members of the Section. The Section Committee on 


Changes in Substantive Real Property Principles “rec- 
ommends the favorable consideration of the Uniform 
Property Act as a whole,” and is “frankly in favor 
of the companion Act called the Uniform Estates Act, 
but makes no recommendation. 

The Section Committee on Real Property Financ- 
ing “is engaged in the study of the questions of com- 
mercial mortgage financing, seeking to find means by 
contract without the necessity of legislation to protect 
all parties in large-scale financing in loans, whethe 
made by individuals or institutions.” The Committee 
on a Uniform Mortgage Act has been making a study 
of a draft prepared by a sub-committee of the Central 
Housing Committee. Concerning the work of the 
Section’s important Committee on Standards for Title 
Opinions, the report says that although “every title is 
unlike every other,” the Committee “is working on a 
4 see generally 


series of standards which it hopes t 
adopted throughout the country.” 
Standards for Title Insurance has been making an es- 


| 


pecial study of the exceptions found in title insurance 


The Committee on 


policy, but doubts whether standardization in the in 
terests of the desirable uniformity is practicable at this 
time. 

The Section Committee on the Improvement of 
Land Records makes a detailed report of its extensive 
endeavors in its field, as does the Committee on Con- 
veyancing in Compliance with the Bankruptcy Act. 
Other Committee reports are interestingly summarized, 
and the information is given that the Committee on 


hes { di ; 


Current Trust Literature is making a bri ligest of 
all trust literature published in legal periodicals trom 
May 1, 1938, to April 30, 1939. This involves an ex 
amination of fifty-two periodicals. To each of the nine 
members of the Committee is assigned a definite numbet 
of periodicals to be examined. The examination 1 
cludes all material dealing with trusts 
general, all items on the topics found in 
Trusts and Trustees. The Committee is thus prepar- 
ing a complete bibliography for the year. 

In behalf of the Section Council, its report is sub 
mitted by George E. Beers, of Connecticut, as Chait 


' 
Li 
1) 


r trustees 


Bogert on 


man of the Section. 


A LAW SCHOOL BRIEFING SERVICE 
(Continued from page 504) 


gain for its sponsor considerable popularity and good 
feeling. This keeps the school’s placement record in 
high percentages, which in turn attracts students and 
promotes the growth of the institution. Perhaps even 
greater than these material benefits, the work of the 
Briefing Staff establishes a kindly disposed attitude on 
the part of older members of the bench and bar (prod- 
ucts of a vastly different era in legal education) toward 
modern legal training in a community where such an 
accord was hitherto sadly lacking. Young and old 
lawyers cannot help but benefit from such a consonance 

On the basis of four and one-half years’ experience, 
it may be safely concluded that the Briefing Service of 
the University of Louisville School of Law has ren 
dered, and is continuing to render a profitable and 
estimable contribution to the attorneys it serves, the 
students who comprise its staff, and the school which 
fosters it. 
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London Letter 


Unanimous verdict of Juries 
RECENT case in the Court of Criminal Appeal 
Mills) is an outstanding illustration of 
the need for the greatest care on the part of 
judges in their summing-up to the jury. Harold Sid- 
ney Mills had been convicted before the Recorder at the 
Central Criminal Court for obtaining a cheque by false 
pretences, and was sentenced to nine months imprison- 
ment. The appeal was brought on the ground that the 
Recorder had misdirected the jury by implying that 
it was in keeping with their duty for the minority to 
accept the decisi f the majority, and in telling them 
that he could not release them until they had reached 
a verdict. 
What happened was that after the jury had retired 
verdict they returned for further 
meaning of the words “intent to 
defraud.” This direction was given. After which the 
Recorder said, with regard to a further question which 
had been put, “I understand that you have not agreed 
upon your verdi Is that so?” The reply being in 
the affirmative, Recorder proceeded “Well, I will 


say this to y 


(Rex v. 


to consider their 
direction as to the 


because it has been said by a very 
eminent judge in this building and I will repeat it to 
the utmost importance that a jury 
onclusion one way or the other at 
the end of a trial, because it is burdensome upon all 
concerned, including the accused, because it only means 
this, that, unless you do, the matter has got to be tried 
all over again; therefore you see the importance and 
necessity of coming to a conclusion one way or the 
other. Now thi ry eminent Judge said this “That 
where you have got one or two, a small minority, in the 
jury who are thinking perhaps differently from the 
‘onsistent with their oaths as jurymen 
fter hearing what the others have 
e conclusion that they themselves 
might be wrong, and it would be consistent with the 
discharge of their duty, and with their oaths, under 
those circumstances, if they thought they were wrong, 
to accept the view of the majority and come to the 
conclusion that the majority might be right, and in that 
way you come to a conclusion in which you all agree by 
the exchange of view, and perhaps a man in the minor- 
ity might say: ‘Well, I may be wrong.’ That is quite 
consistent with the discharge of your duty.” 

The Recorder then added, “I must ask you to 
reconsider this matter and go back to your room, and 
when you have come to a conclusion I will come back 
into Court and take your decision, so that you may be 
released. I cannot release you until you have come to 
a conclusion, and therefore I have got to ask you to 
ider the matter in the light of 
The jury retired and, after 
returned into Court with a 


you: That it is 
should come to 


others, it is quite 
that they 
got to say, come to tl 


should. 


retire again and c 
what I have said to you.” 
a lapse of some minutes 
verdict of guilty 
The Lord Chief 


ering the judgment 


Justice (Lord Hewart), in deliv- 

the Court of Criminal Appeal, 
said that nothing could be more deplored than the giv- 
ing of an impression to a jury that it might be right 
for them to appear to have arrived at an agreement 
when they had not, or to appear to express a view which 
they did not honestly and individually entertain. “It 
goes without saying,” he said, “that nothing could pos- 


sibly have been further from the mind of the Recorder 
than to create any impression contrary to that well 
recognized principle, but the question is whether the 
expression he used could unfortunately have conveyed 
the wrong impression to the jury.” He said that it 
was very important to observe the very words which 
the Recorder used upon this most grave and crucial 
matter, and that, with regard to those observations 
two criticisms were made. First it was said that the 
words “I cannot release you until you have come to a 
conclusion” amounted to putting pressure upon the 
jury to come to a conclusion though they had not in 
fact done so. It goes without saying that a conclusion 
that the prisoner was not guilty would have been just 
as much a conclusion as one that he was guilty. Further, 
a conclusion that it was impossible for the jury to agree 
would equally have been a conclusion. 

The real difficulty however was what might have 
been the effect on the minds of the jury of the words 
which followed: “Where you have got one or two, a 
small minority in the jury, who are thinking perhaps 
differently from the others, it is quite consistent with 
their oaths as jurymen that they should, after hearing 
what the others have got to say, come to the conclu 
sion that they themselves might be wrong.” The con- 
clusion required is the conclusion that they were 
wrong. The Recorder continued “and it would be con- 
sistent with the discharge of their duty and with their 
oaths under those circumstances, if they thought they 
were wrong to accept the view of the majority.” That 
would be true only if the minority had been honestly 
and sincerely led to come to a view different from the 
view which they had hitherto held. “The criticism 
which had been directed against that passage,” said 
Lord Hewart, “is that it may conceivably have led the 
jury or some members of the jury to coquette with the 
notion that, for the sake of conformity or convenience, 
it would be consistent with their oaths to make it appear 
that they accepted the view which in fact they did not 
accept. Such a conclusion as that would be utterly 
subversive. A loose acquiescence by a minority in the 
view of the majority for the sake of conformity would 
not merely be most undesirable, but flagrantly wrong. 
It is fundamental that a jury should agree, and by 
“agree” is meant honestly agree, not make a colourable 
appearance of agreeing.” 

Although there could be no doubt what the Re- 
corder intended to convey to the jury, the Court of 
Criminal Appeal held the view that he used one or two 
perilous phrases which may conceivably have caused 
some members of the jury to incline their minds to a 
wrong view, and, in these circumstances, the appeal 
was allowed and the conviction quashed. 

The rule of law which compels a jury to be unani 
mous in its verdict, however at variance their opinions 
may originally be, has doubtless given rise to many 
singular scenes. On the trial of the seven Bishops in 
the reign of James ii, the jury deliberated the whole 
of the night, owing, it is supposed, to the obstinacy of 
one Arnold, the King’s brewer. 

It is also upon record that a jury, experiencing 
considerable difficulty in arriving at an unanimous de- 
cision agreed to settle the matter by recourse to the 
expedient of Cross and Pile, or, to give it its more 
modern designation “pitch and toss.” A coin was 
accordingly spun and the verdict arrived at by this 
means was taken to represent the opinion of them all. 
The verdict was, however, set aside. 
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Marriage in the Temple Church 

On Saturday April 15th, 1939, the Hon. Rosalind 
Mary Finlay, only daughter of Lord Justice Finlay, 
was married in the Temple Church to Lieutenant John 
Osler Chattock Hayes, R.N., elder son of Major and 
Mrs. L. C. Hayes, of Nafford House, Eckington, Per 
shore, Worcestershire. The service was conducted by 
Canon Harold Anson (Master of the Temple), assisted 
by the Rev. A. L. H. Selwyn. The bridegroom and 
his best man were in naval uniform and naval officers 
formed a guard of honour. After the ceremony a recep 
tion, attended by about five hundred guests, was held 
in the Middle Temple Hall, which had been lent by the 
Benchers of the Middle Temple for the occasion. 

The Temple Church is not licenced for the celebra 
tion of marriages. It is, therefore, necessary to obtain 
a Special Licence for the occasion in order to make the 
\ special licence is 
granted by the Archbishop of Canterbury only, in 


accordance with the statute of 25 Henry viii. c. 21: a 


ceremony conform to the law. 


right confirmed to him by two further statutes—4 Geo. 
iv, c. 76, s. 20 and 6 & 7 Will. iv, c. 85, s. 1. It dispenses 
with the necessity for a fixed period of residence, and 
authorises marriage at any hour of the day or night, 
and at any place, whether consecrated or not. 

The privilege of a special licence is supposed to be 
restricted to persons of high degree. A _ regulation 
made by Archbishop Secker in 1759 provided that 
special licences were not to be granted except to persons 
of the rank of peers or peeresses in their own right 
their .sons and daughters, dowager peeresses, privy 
councillors, the judges, baronets, knights, and members 
of Parliament; but this regulation does not bar the 
Archbishop from granting occasional favours beyond 
these limits. Special licences are issued from the 
Faculty Office, Doctors’ Commons, the same form of 
affidavit being required as for a common licence. Thi 
stamp duty on a special licence is £5 and its cost, which 
is about £30, makes marriage by special licence a luxury 
which not everyone can afford. In recent years, how 
ever, this difficulty has been overcome on a few occa 
sions, by those desiring to be married in the Tempk 
Church, by the simple expedient of having the civil 
ceremony performed by a registrar of marriages, in 
the office of the registrar in conformity with the law 
on the subject, and the religious ceremony afterwards 
in the Church. 


Three hundred years ago 

The following interesting extract from the Records 
of Gray’s Inn, which is similar to many in the early 
books of the other Inns of Court, seems to indicate that 
life was not always “one grand sweet song” in the legal 
world three hundred years ago: 

22nd Nov: 1639 

“Whereas on Saterday last an outrageous insol- 
lencie and miscariage hath bene comitted by a great 
number of gent: of the societie and fellowshipp of 
Grayes Inn by cominge into the hall in the eveninge in 
cloaks and armed with swords and there holding a cup 
bord and affrontinge the orders and government of that 
society and the Readers of the same, who had very 
deservedly putt some gent: of the house out of comons, 
and upon this occasion divers gent: of the said house 
in a factious and mutinous manner put themselves out 


of comons without paying their dues whereof His 
Matie having taken notice out of his princely care of th 


well ordering and government of that and the rest of 


the Innes of Court hath been pleased to command us 
to take speciall care that an exemplary course be held 
for punishing and correcting the said abuses and insol- 
encyes and that the said societie and other societies of 
the Inns of Court be more carefully looked into for the 
time to come soe as none may hereafte1 presume to 
comitt the like misdemenor And wheras Mr. Skipwith 
Mr. Pickering and Mr. Perrott three of the said gent: 
are all ready comitted to the prison of the Fleete and 


some other ringleaders and principall offenders wee 
shall punish hereafter according to there demeritts, wee 
being al] assembled together by His Matis direccons for 
the cause abovesaid do upon deliberate advice with one 
uniforme assent thinke fitt and order for the present 


that all such gent: of the said society as have by -or 
upon the occasion aforesaid gone out of comons and 
are either in the said house or in or about London dos 
tomorrow att diner retorne into the Hall and comons of 
the said house and then humbly submitt themselves to 
such examinacon, order and sensure as the Readers of 
the said socyety shall sett downe upon paine that every 
person disobeying the order in any point shall 
facto be out of the house and loose there cham 
be made uncapable of any preferments by the said house 
att any time hereafter and shall be subject to such 
further punishment beyond the censures of the house as 


wee shall finde agreeable to the lawes of the realme. and 
this order to be forthwith sett upp and published in th 
hall that all whome it concernes may take notice 
thereof,” » 


The Temple. 


ADDITIONAL AMENDMENTS 
Continued from page 499) 
V 

Notice is hereby given that Mr. William L. Ran 
som, of New York, N. Y., a member of the Associa 
tion, has filed with the Secretary of the Association the 
following proposed amendments to the Constitution and 
By-Laws of the Association: 

1. Amend Article VIII, Section 2, of the Consti 
tution, as follows: In line 9 of Section 2, of Article 
VIII, after the word “nominee,” insert the following 
new matter: 


For the office of Chairman of the House Delegates 
any fifteen members of the House may, not earlier that 
seventy days nor later than forty days before the openin 
of the annual meeting, file with the Secretary a nominati1 g 
petition (which may be in parts) duly signed by then 
With any such petition shall be filed the consent of 
nominee. 

2. That Article X, Section 1, of the By Laws, as 
to “Committees,” be amended as follows: Strike out 
lines 55 to 60, both inclusive, of Article X, Section 1, 
of the By-Laws, and insert in the place thereof the 
following : 


The President may from time to time appoint a 
Membership Committee in such States as he may deet 
to be advisable or in the territorial group inv part of 
such group. It shall be the duty of each such Committe: 
to encourage desirable applications for membership in the 
\ssociation. Such Membership Committees as are ap 


pointed shall be under the supervision of a General Cl 
man appointed by the President. 


HARRY S. KNIGHT, Secretary 
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(Continued from page 451) 
from each state. They asked each 
the District Judges to appoint a com- 
mittee of two on rules in his district; 
and also invited the deans of all the 
law schools, which gave a conference 
of about 60 to 75 lawyers to consult 


on ways of improving and maintaining 
high standards in the courts of the Cir 
cuit. 

Mr. Arthur T. Vanderbilt, former 
President of the American Bar Asso 
ciation, explained that the new bill was 
preferable to the one of last year in that, 
instead of 
Washington and putting an impossible 


centralizing everything in 


burden on the Chief Justice and his 
associates, it puts the power in the 
eleven Circuits, including the District 
of Columbia with its Circuit Court of 


Appeals as a circuit, thus retaining it 
nearer the scene and rendering it more 
competent to judge as to the function 
ing of the District Courts. 

He called attention to the referenda 
a couple of years ago both of members 
of the American Bar Association and 
of non-members wherein, in both cases, 
by an overwhelming majority, this very 
type of bill (i. e., for to 
be set up within the Judicial branch of 
the government for the 
trol their 
favored even while the vote was going 
against other proposals submitted 

Mr. George Maurice Morris, of 
Washington, D. C., appeared on behalf 
of the American Bar Association’s 
Committee on Proposals Affecting the 
Federal Courts. He that this 
particular bill, H. R. 2973, was endorsed 
in January, 1939, by the House of Dele- 
gates of the Association at 
Both Mr. Vanderbilt Mr. 
emphasized the effectiveness 
producing a remedy, in flagrant cases of 
non-current work by 
licity or threats of publicity as to that 
condition. 

The principal feature different from 
last year’s bill is the Council of Circuit 
Judges, annually, to 
consider the quarterly reports of the 
District Courts to the Director. Among 
the functions now performed by the De- 
partment of Justice, a branch of the 
Executive department, to be transferred 
to the Administrative Office of the 
United States Courts would be: prep 
aration of budget the 
courts; jurisdiction of such estimates 
before the Bureau of the Budget and 
the Committees Appropriations of 
the Senate and the House; fixing sal- 
aries of clerks and other attaches of the 
courts within the range provided by 
law; payment of the salaries of judges 
and all the courts’ personnel, also travel 
ing expenses and other expenses of the 
judiciary; purchase and distribution of 


some system 


courts to con 


own business affairs) was 


stated 


Chicago. 
Morris 


toward 


and 


judges, of pub- 


convened twice 


estimates for 


on 


of 


equipment and supplies; audit of ac- 
counts of the foregoing items and the 
accounts of the United States Commis- 
sioners; and the gathering of judicial 
statistics. 


Plans for Ann Arbor Insti- 
tute Completed 


DVANCE registration for the 


legal institute to be held at Ann 
Arbor on June 22, 23 and 24 by the 
University of Michigan Law School in- 
the 


dicates that idea of bringing the 





lawyers to the institute will prove fully 
as feasible as the accepted technique of 
bringing the institute to the lawyer. 
The unexcelled facilities of the Michi- 
gan Law School for housing visiting 
lawyers will start the new experiment 
off under the most favorable auspices. 

The subjects to be discussed, Taxa- 
tion, Wills and Trusts, and Labor Law, 
are all matters of to the 
general practitioner. The entire three 
days will be devoted to these subjects 
sessions being held f 8:30 in the 
morning to 3:30 in the afternoon, with 
an intermission hour for lunch 


importance 


Irom 


of an 


_ “I Investigated 


and Picked 


a Mutual” 


*Here’s why I Chose Lumbermens” 
J 


“It was my responsibility to recommend the company with which 


my bank should place its casualty insurance and Fidelity bonds. 


“T investigated and found the best buy in Lumbermens Mutual. I 


based my recommendation to the committee on the following facts:” 


I. Liimbermens record of steady 
growth and sound management through 
war, panic and depressions proves its 
financial stability. 

2. Lumbermens has over $34,000,000 
in assets and a net cash surplus of 
over $4,500,000. More than 65% of 
all assets are in cash and U. S. Gov- 
ernment Bonds. 


“The committee was 100% 


3. Lumbermens offers prompt service 
—through their local representative 
and their nationwide facilities. 


4. Lumbermens has returned dividend 
savings to policyholders every year 
for more than a quarter of a century 
. .. profits that have meant savings on 
Automobile, Boiler and general casu- 
alty insurance and on Fidelity bonds. 


in favor of my recommen- 


dation. They voted unanimously for the full security 


and service that Lumbermens gives, plus the savings 


Lumbermens policyholders 


earn through dividends.” 





Lumbermens Mutual Casualty Company 


JAMES S. KEMPER, President 
HOME OFFICE: MUTUAL INSURANCE BUILDING, CHICAGO, U. S. A. 


“The World's Greatest Automobile Mutual.” Organized originally for lum- 
bermen—now serving a representative cross section of American industry. 












leavin 
for g 
ters i 
will b 
the re 
will b 
comm 
In | 
will b 
lems. 
subjec 
to the 
»pport 
sion 
Henry 
speake 
will be 
Tax 
son, | 
Morri: 
rado, 
Intern 
Paul ¢ 
gan L 
with \ 
Will 
M. Sit 
m the 
ment ¢ 
Labi 
A. St 
‘Tavat 
Wood 
“The 
Collect 
be disc 
the en 
view ¢ 
Meder 
Smith 
Charlte 
general 
eration 
On |] 
ner, wl 
n the | 
all pa 
n the 
The 
for thr 
be $10. 
vill be 
lays, 
ially i 
reserva’ 
ble, s 
ited. 


Spec 


{1) Cc 


vi 


(2) 


CUR 
245 Br: 











fully 
ie of 
vyer. 
ichi- 
iting 
ment 
ices 
axa- 
Law 

the 
hre¢ 
ects 

the 
wit! 
inch 


on 


su 


ds. 


_— 


CuRRENT EVENTS 





leaving a period free in the afternoon 
for golf and other relaxation. Quar- 
ters in the beautiful Law Quadrangle 
will be available to visiting lawyers, as 
the regular sessions of the school year 
will be over and summer school not yet 
commenced. 

In general, the work of the institute 
will be the discussion of specific prob- 
lems. Mimeographed outlines on the 
subjects will be furnished in advance 
to those who register. There will be 
ypportunities for questions and discus- 
sion following lecture. Dean 
Henry M. Bates will introduce the 
speakers. The subjects and lecturers 
will be as follows: 

Tasxation—Professor 
son, Dean-Elect of the 
Morrison Shafroth of Denver, Colo- 
rado, former General Counsel of the 
Internal Revenue Bureau; Professor 
Paul G. Kauper, Editor of the Michi- 
gan Law Review, formerly associated 
with White and Case, New York City. 

Wills and Trusts—Professor Lewis 
M. Simes of the Law faculty, Adviser 
m the American Law Institute Restate- 
ment of Property. 


each 


E> Blythe Sta- 
Law School; 


Labor Relations—Professor Russell 
\. Smith, formerly associated with 
ravath, de Gersdorff, Swaine and 


Wood of New York City 

“The Negotiation and Drafting of a 
ollective Bargaining Agreement” will 
e discussed fromthe point of view of 
the employer and from the point of 
view of the union by Mr. Albert E. 
Meder of the law firm of Beaumont, 
Smith and Harris, Detroit, and Mr. 
Charlton Ogburn of New York, former 
reneral counsel of the American Fed- 
eration of Labor. 

On Friday night there will be a din- 
ner, which, it is planned, will be served 
n the Lawyers Club in the great dining 
all patterned after the Banquet Halls 
n the Inns of Court. 

The registration fee at Ann Arbor 
for three days, including lodging, will 
be $10.00. For commuters the charge 
ill be $2.50 per day or $5.00 for three 
ays. All members of the bar are cor- 
ially invited and it is suggested that 
reservations be made as early as pos- 
ble, since accommodations are lim- 


ted. 












Special Labor Law Combinations 


(1) Current Legal Thought's 1939 Re 
view of Labor Law, and the follow 
ing 3 books—"Men Who Lead 
Labor", "The Labor Spy Racket" 
“John L. Lewis: Leader of Labor.” 
Retail value, $4.70 ALL FOR $2.50! 

(2) The same above items PLUS a 
year's subscription to Current Legal 
Thought, the nation's only quide and 
monthly index to legal periodica 
literature. 


Retail value, $8.20 ALL FOR $5.00! 


CURRENT LEGAL THOUGHT 
245 Broadway New York, N. Y. 











A Still More Remarkable 
Case 


Editor, AMERICAN Bar 

JoURNAL: 

In the April number of the JouURNAL 
there is a letter from Charles S. Lyons, 
President of the Tacoma Bar Associa- 
tion, calling attention to a remarkable 
case of legal longevity. The person 
mentioned in Mr. Lyons’ letter is Mr. 
Orville S. Galbreath, born in my own 
native State of Tennessee, and admitted 
to the bar on June 4, 1868. I desire 
to more than match his Roland with an 
Oliver. 

In my home town of New 
Connecticut, there is practicing today 
Ex-Judge Henry Stoddard, who was 
born March 12, 1843. He was gradu- 
ated from the Albany Law School at 
the age of twenty-one in the Class of 
1864, and was immediately admitted 
to practice in New York. In Septem- 
ber, 1864, he was admitted to the Con- 
necticut Bar and has been practicing in 
New Haven ever since, excepting only 
a term of eight years on the Superior 
Court bench, which he left of his own 
volition in 1888. Therefore, in Sep- 
tember of this year, he will complete 
seventy-five years of practice, includ- 
ing the eight years on the bench. 

During a considerable part of the 
time when Judge Stoddard was a Judge 
of the Connecticut Superior Court, he 
was called upon to sit as a Justice of 
the Supreme Court of Errors. His first 
opinion as a Justice of the Supreme 
Court was Webster v. Welton, 53 Conn. 
183, 1 Atl. 633 (1885), and his last 
opinion was Turney v. Bridgeport, 55 
Conn. 412, 12 Atl. 520 (1887). 

Judge Stoddard’s name appears for 
the first time in the Reports of the 
Supreme Court of Errors as counsel in 
the case of Shelton v. French, 33 Conn. 
489 (1866). Sixty-eight years later he 
made his most recent appearance in the 
Connecticut Reports as counsel in the 
case of MacKay v. Aetna Life Insur- 
ance Company, 118 Conn. 538, 173 Atl. 
783 (1934). 

Perhaps Judge Stoddard’s most fa- 
mous case was William Jennings 
Bryan's Appeal, 77 Conn. 240, 58 Atl. 
748 (1904), in which the Great Com- 
moner came off second best in his duel 
with his Connecticut opponent. 

Before going on the bench Judge 
Stoddard was recognized as one of the 
leading lawyers of the State and was 
even more generally recognized as a 
leader of the bar after he left the bench. 

He now goes to his office regularly 
and his friends are hoping that he will 
more than round out the century and 
complete his four score years of active 
legal work. 


ASSOCIATION 


Haven, 


Joun Q. Tirson. 
Washington, D. C. 








MAGNIFICENT STREAMLINED FLYERS 


@ For discriminating travelers who enjoy 
the utmost in beautiful appointments, 
roominess, and smooth-riding speed on 
transcontinental journeys, Santo Fe pro- 
vides these superb ultra-modern stainless 
steel streamliners. 


The Chief is not only the fastest of 
all daily trains between Chicago and 
los Angeles, but is also the only all- 
Pullman extra-fare daily streamliner be- 
tween those two points. 


The Super Chief is the only all-Pullman 
extra-fare streamliner racing between 
Chicago and Los Angeles in just 39% 
hours. Departure is from Chicago each 
Tuesday and Saturday evening. 


For advance reservations on either of 
these magnificent streamliners, just get 
in touch with any Santa Fe ticket office 
or travel agency. 


T. B. Gallaher, P.T. M., 
Santa Fe System Lines, 
1248 Railway Exchange, 
Chicago, Illinois 
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Are You Penny 
Wise? 


There are many 
amount involved 
“daily transcript.” 
where the sum in controversy and 
the issues raised advise competent 
attorneys in advance of trial that there 
will be an appeal, whatever the result 
below. Here, for a slight additional 
expense, counsel may have the tran 
script delivered each evening, thus be 
ing in a position to cure oversights 
or clarify the record as the trial pro 
ceeds. And when appeal is necessary 
there is no delay in securing the 
transcript. Competent shorthand re 
porters everywhere—members of the 
N.S.R.A.—are prepared to render this 
service on notice 


where the 
does not justify 


There are others 


cases 


reasonable 


NATIONAI 
SHORTHAND 
REPORTERS 
ASSOCIATION 
4. C. Gaw, Secretary, 


Elkhart, 


Indiana. 


New and Used 
LAW BOOKS 


Bought and Sold 
List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
Street 


337 West Chicago, Illinois 














LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 
We buy and sell. 
Libraries Appraised. 
We solicit your inquiries. 


BURGER LAW BOOK CO. 
117 W. Harrison St. Chicago, Ill. 














Ohio State Bar Association 
in Spring Meeting 


NDER the recently adopted policy 
U of holding the semi-annual meet- 
ings in the spring and fall instead of 
in the winter the Ohio 
State Bar Association convened for its 
first Spring Meeting in Columbus, Ohio, 
on April 13-15. 

At the opening of the general busi 
Barkdull 
Associa 


tion, reviewed activities of the organiza 


and summer, 


ness session, Hon. Howard L. 
ot Cleveland, President of the 


tion during the preceding nine months 
address on “The State of the 
The legislative program of the 


in his 
far.” 
Association, he said, had been presented 
the 
of regional meetings 
county in the state; 
a new series of 


to the lawyers of state in a series 
covering 
the 


meetings of 


every 
also, first of 
district 
local bar executives, patterned after the 
meetings of state bar executives spon 
scred by the American Bar Associa 
tion, had been held in Mansfield 
successful, He 


ind 
was encouragingly 
briefly outlined the work being done 
by the various committees of the Asso 
ciation, and commented on the problems 
involved in relieving the overcrowded 
condition of the legal profession 

A high degree of interest was aroused 
by the report of the Committee on In 
sar, presented by the 
President Walter S 
Included in the report 
rule of 


tegration of the 
chairman, former 
Ruff of Canton. 
the draft of 


was a proposed 


court providing for the integration of 


the bar of Ohio. After a thorough dis 


the floor, the proposed 


rule was referred back to the commit- 


cussion from 
tee for revision and publication within 
sixty days. A plan was then adopted 
by which the revised rule will be dis- 
regional 
throughout the state before it is voted 


cussed at four meeting's 
upon at the Annual Meeting of the As- 
sociation in October. If the rule is ap 
proved at the meeting, it will then be 
the 


ap- 


submitted to a referendum of all 
the 
a majority vote will result in 
submitted to the 
Court of Ohio for approval or disap 


members of Association; and 
proval by 
its being Supreme 
proval. 

The Committee on Judicial Adminis- 
tration and Legal Reform reported that 
a sub-committee had conferred with the 
Judicial Ohio the 
course of the latter’s study of the new 


Council of during 


Federal Rules of Civil Procedure, and 
that as a result of the Council’s recom- 
mendations, a bill has been introduced 
into the Ohio Assembly 


viding for the adaptation to Ohio prac- 


General pro- 
tice of some of the outstanding features 
of the new rules, notably pre-trial pro- 
cedure, summary and the 
placing of the rule-making power in the 
Supreme Court. The recommendation 
of the sub-committee that this bill be 
given the support of the Association was 
adopted and the bill was formally ap- 


judgments 


proved. 

One of the outstanding features of 
the meeting was the address on “Ad- 
American Democ- 
McGuire, Chair- 


ministrative Law and 
Col. O. R. 
man of the American Bar 
Special Committee on Administrative 
After tracing the growth of bu- 
reaucracy in the United States and com- 
menting on the possible final results of 
an unrestrained bureaucratic system of 


racy” by 
Association 


Law. 


government, Col. McGuire entered upon 
an exhaustive discussion of the Ameri- 
Administrative 
both 


close of 


3ar Association’s 
Bill, 
houses of Congress. At 
the address, a 
passed stamping the bill with the ap- 
proval of the Ohio State Bar Associa 


can 
before 
the 
made 


Law now pending 


motion and 


Vas 


tion. 
John T. 


Law 


Vance of Washington, D. C., 


Librarian of Congress, gave a 
highly interesting and entertaining ad 
dress on the history and growth of the 
Congressional Law Library, replete 
with anecdotes concerning some of the 
great figures of American history who 
have thumbed its volumes. 

the the 


\ssociation were privileged to hear au 


A number of Sections of 


thoritative speakers on their various 


The 


addressed by 


Section meet- 
ing Hon. 
Magill, former Under-Secretary of the 
Treasury and Professor of Law at Co- 
“The Widening 
Field for the Real Estate Lawyer” was 
discussed the Estate 
tion by William H. Richards, President 
of the Title Guarantee & Trust Co. of 
Toledo; Bar 
Robert Guinther, of Akron, 
Pleas 


Newcomer, of Bryan, ably presented th« 


subjects. laxation 


was Roswell 


lumbia University ; 


before Real Sec- 


former State President 
and tormer 
Common Judge Chauncey | 
pros and cons of adapting the new Fed 
eral Rules to Ohio practice before the 
meeting of the Judicial Section; “The 
reviewed by 
Columbus, at 
Insurance Law Sec- 


William M. McCul- 


loch, of the Ohio House of Representa- 


Law of Malpractice” was 
Lawrence D. Stanley, of 
the meeting of the 
tion; and Speaker 
tives, carried on an informal discussion 
affecting municipalities 


the Municipal Law 


of legislation 
with the members of 
Section. 

After 
ness session, the Ohio members of the 
Association, briefly out 


the close of the general busi 


American Bar 
lined the current program of the Assi 
ciation, discussing the functions of the 
the 54 point pro 
gram of the Committee on Judicial Re 
form and the 
Section on Administrative Law. 

The final feature of the Spring Meet 
ing was the banquet, at which addresses 
were delivered by Hon. John W. Brick- 


House of Delegates, 


recommendations of the 


‘ 


and by President 
American Bar 
President Hogan directed 


er, Governor of Ohio, 
Frank J. Hogan of the 
\ssociation. 
attention to the five points of the pro- 
American 


gram which the Bar Associa- 


tion is urging the state bar associations 
this 
appeal to the 
no effort to 
leadership in public affairs. 

J. Ropert Swartz, Asst 


to follow year and closed with an 
legal profession to spare 


maintain its traditional 


ec ¥y. 











